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THE 1871 LONDON DECLARATION, REBUS SIC 
STANTIBUS AND A PRIMITIVIST VIEW OF THE 
LAW OF NATIONS | 


By David J. Bederman* 


International law is the most rarefied of social sciences. Even so, it has 
scarcely any sense of its intellectual history. International law is finely articu- 
lated, oblique in its analysis, and respectful of its position as an arbiter of 
national competition and conflict. But aside from the casual citation to an 
ancient arbitration or the consultation of a famous publicist for an essential 
principle, little credence has been given to its historical development as 
either a collection of doctrines or a learned study. This article offers both an 
intellectual history of an international law doctrine and a tour d’horizon of the 
nature of discourse in our discipline. 

These two exercises are intimately connected. It makes little sense to 
discuss international law theory without reference to a particular set of 
doctrines, rules that arguably govern the behavior of states. Likewise, inter- 
national law doctrines are empty unless informed by some conception of 
how they evolved, what they mean and the ideas of those scholars that have 
thought about them before us. The methodology used in this article is 
therefore unabashedly historical. 

That is why the concept “‘law of nations” pervades these pages. We need 
to recognize that international law is inherently a modern invention. The 
very term was the creation of that most Enlightened of men, Jeremy 
Bentham,’ and did not really gain currency until this century. In the course 
of its development, international law has managed to lay its own intellectual 
snares, dig formidable doctrinal pitfalls and rig theoretical trapdoors. It is 
wonderfully complex. It seems, by comparison, that the law of nations is 
- easily reducible to a multivolume treatise, now gathering dust in our law 
libraries. 

As used in this article, the term ‘‘primitivist’’ captures one response to this 
antihistorical attitude toward international law. Primitivists are our disci- 
pline’s metaphysicians. They view international law’s first principle, sover- 
eignty, through a doctrinal prism that combines rules of state behavior 


* M.Sc., University of London, 1984; J.D., University of Virginia, 1987. Research for this 
article was undertaken at the Hague Academy of International Law, with the generous finan- 
cial assistance of the American Bar Association Section of International Law and Practice 
(Baxter Scholarship), as well as that of the Center for Law and National Security, University of 
Virginia School of Law. 

! See J. BENTHAM, AN INTRODUCTION TO THE PRINCIPLES AND MORALS OF LEGISLATION 
296 (Burns & Hart eds. 1970) (2d ed. 1823). For an excellent review of Bentham’s contribu- 
tions, see Janis, Jeremy Bentham and the Fashioning of “International Law,” 78 AJIL 405 (1984). 
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derived from both natural and positive sources. They see law and morality 
as equally binding on states. Quite simply, a primitivist considers the na- 
tion-state as the enduring and essential element of global order, as the only 
proven instrument for managing violence and relations among the largest 
human communities. 

The “primitive” in “primitivism” is not, therefore, intended as a pejora- 
tive description of the “law of nations.” Quite the contrary: primitivism 
describes the sense of honesty and forthrightness, confidence and respect 
for order inherent in the former law of nations. The primitivist knows that 
the process of rule making between nations is a contest, a struggle for law. 
Blood need not be spilled. In fact, states can truly coexist and cooperate with 
each other, provided that the fundamental premise of sovereignty is not 
betrayed. The primitivist world vision is therefore not Hobbesian, even 
though competition is required when norms are developed and enforced 
between entities that are supreme within their own sphere, but also seek to 
conduct themselves on an equal basis with other supreme states. 

The primitivist view of the law of nations is illustrated in this article in 
relation to an enduring problem in the history and theory of our discipline: 
the tension between the doctrines of pacta sunt servanda and rebus sic stan- 
tibus. ‘The vehicle for surveying this complex problem, so reflective of the 
other traps international law has created for itself, is a combination of 
diplomatic and intellectual history. The diplomatic history principally nar- 
rated here is of the London Conference of 1871. A pivotal episode in the 
19th century’s ongoing melodrama of the Eastern Question, the conference 
produced two truly memorable pronouncements. 

The first was a comment by Baron Brunnow, Russia’s representative at 
the negotiations. “In our time,” he said, “treaties rarely live to a great 
age.”? As shall be seen, the remark was laden with heavy, and perhaps 
unintended, irony. But Brunnow was also commenting on the passing of a 
diplomatic order, one that emphasized stability and balance, certainty and 
trust; in short, all that was associated with the principle of pacta sunt ser- 
vanda. The duty to observe treaties in good faith stood at the centér of 
international law’s doctrinal universe. The events leading up to the London 
Conference revealed, however, a contrary principle: that treaties cease to 
bind nations when there has been a fundamental change in circumstances. 
‘This is the doctrine of rebus sic stantibus. 

Pacta sunt servanda and rebus sic stantibus express different visions of 
international law. One is harmonious, predictable and stable; the other is 
dynamic, dangerous and uncertain. Why should we expect treaties to be 
performed in good faith? What compels states, endowed with overweening 
sovereignty, to fulfill their obligations? What fundamental national interests 
must necessarily take precedence over international responsibilities? How 
can the notion that fundamental changes in circumstances can terminate 
treaties be reconciled with the promise of good faith made by countries 
when signing? Can international law countenance this apparent contradic- 


? Letter from Baron Brunnow, reprinted in 72 Gr. BRIT. PARL, PAPERS 13 (1871-72) [here- 
inafter 72 PARL. PAPERS]. 
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tion between rebus sic stantibus and pacta sunt servanda? One can legiti- 
mately ask which rhetoric manages to strengthen the international! le- 
gal order. 

This question was asked at the London Conference. The answer was a 
brief declaration, the second remarkable product of the negotiations. The 
protocol read in its entirety: “[I]t is an essential principle of the Law of 
Nations that no Power can liberate itself from the engagements of a Treaty, 
nor modify the stipulations thereof, unless with the consent of the Con- 
tracting Parties by means of an amicable arrangement.’’*. This, then, is the 
text. All else is context, whether one is using the literary critic’s tools of 
oeuvre and univocality or the international lawyer’s methods of travaux 
préparatoires and custom. 

The elaborate and widely divergent interpretations of the London Decla- 
ration prompted a historian to say that ‘“‘[o]ne would despair if one attached 

. too great importance to the disparate constructions that international doc- 
trine has given. . . to the developments which occurred in 1870-1871.’ 
This article surveys this scholarship in depth and concludes that the mean- 
ing of the London Declaration has changed, just as the underlying doctrine 
of rebus sic stantibus has, itself, moved in and out of fashion. For the 
remainder of the 19th century, publicists tried to moderate and soften the 
brazen use of the doctrine as an instrument of high state policy. Peaceful 
change, the watchword of interwar international jurisprudence, dictated 
the peculiar gloss given to rebus sic stantibus during that time, a view largely 
accepted by postwar modern scholars. Today we are left with a doctrine 
often explained (almost apologetically) as an oddity, a mutt in international 
law’s kennel of theories. 

The traditional critique of rebus sic stantibus is made by those who see 
pacta sunt servanda as the discipline’s first principle. Advocates of the new 
critical jurisprudence havé opened an altogether novel avenue of attack: 
rebus sic stantibus is not international law at all. It is just poorly disguised 
power politics. The critics make a strong contention that no interpretation 
of the London Declaration, or of the rebus sic stantibus doctrine itself, can 
successfully resolve the essential paradox of sovereignty in international law. 
Nations, they conclude, cannot.be both supreme and equal. Any doctrine or 
declaration, therefore, that seemingly permits both, by allowing states to 
agree that there can be no unilateral modification of treaty obligations, in 
reality only indicates the internal, contradictions of international law. 

This critical line of argument accords with Jan Verzijl’s warning about the 
evolution of discourse in this area: 


A new evaluation of [rebus sic stantibus’s] intrinsic merits as a legal 
principle and of its value as a rule of positive law would seem, there- 
fore, not only, not to be a waste of time, but almost to be a necessary 
duty for anyone conscious of his obligation to contribute to the mainte- 


>The London Declaration, Jan. 17, 1871, 18 Martens Nouveau Recueil 278 (1873), re- 
printed in 3 T. HERTSLET, MAP OF EUROPE BY TREATY 1901 (1890). The declaration was 
signed by Great Britain, Austria, France, Italy, Russia, Turkey and North Germany (later the 
German Confederation). 

46 J. VERZIJL, INTERNATIONAL LAW IN HISTORICAL PERSPECTIVE 358 (1973). 
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nance of the essential bases of that law and of bis responsibility not to 
allow their erosion by inadmissible and destructive theories.° 


The critical jurists have correctly identified the essential contradiction in 
the doctrine, but we have known it all along. In recognizing this paradox, 
ternational legal scholars need not despair. We can more than counte- 
mance the contradiction; we can embrace it. A primitivist approach provides 
cle satisfactory response to the problems of legal obligation and sover- 
£ gnty. It also has the virtue of avoiding the fictions and rationalizations 
u:ten used by other traditional schools in their attempt to discard rebus sic 
stantibus, while salvaging the remainder of international law theory. Primi- 
twist argument can repel the critical attack on the traditional rhetoric of the 
Fanctionalists and realists. All the primitivist demands for this saving act is 
-recognition of the historical place of the nation-state system at the center of 
= constructive struggle for law. 


I. THE STRAITS QUESTION AND THE TYRANNY OF TREATIES 


The 19th century was a time of prodigious diplomatic activity in Europe, 
all of it predicated on the rule of law and the development of international 
‘egal precepts. During this period, respect for treaties produced a diplo- 
‘atic environment that was remarkably stable and consistent, even while 
-ze political machinations of the powers involved were often volatile. 

What has become the public international legal regime of today was first 
developed, practiced and exercised in the 19th century. The major diplo- 
“atic questions of the day often revolved around the interpretation of 
(r2aties and agreements, and these instruments were regarded as the fun- 
cE mental basis of interstate relations. The interests of states often changed 
daring this time, depending on the correlation of forces in the European 
belance of power. Nevertheless, the rule of law, as nascent and minimal as it 
“as, was scrupulously observed. The dependence on treaties in the regula- 
tion of states’ relations seemed to satisfy all the parties involved. It injected a 
sense of rationality and regularity into European diplomacy after the 
disruptions of the French Revolution and the Napoleonic period.’ Implicit 
m the negotiation and application of treaties was the idea of contracts be- 
teen equals; hence, state sovereignty and independence were constantly 
a-d forcefully asserted and maintained. Finally, this order inherently pro- 
mayted a balance of power system in Europe, which required a sense of 
c-llegiality among all of the great powers for its maintenance. 


* Id. at 344. 

* For an excellent theoretical description and general history of the dynamics of the “Con- 
cest of Europe,” see E. GULICK, EUROPE’S CLASSICAL BALANCE OF POWER (1955). 

* The best history of the concluding phases of the Napoleonic period and the resultant 
creation of the Congress system is H. NICOLSON, THE CONGRESS CF VIENNA (1946). For 
acother view, see H, KISSINGER, A WORLD RESTORED (1977 ed.) Sez also Protocol of Aix-la- 
Capelle, Nov. 15, 1818, Art. 1, 69 Parry’s TS 365, 4 Martens Nouveau Recueil 554 (in which 
stria, France, Britain, Prussia and Russia pledged “never to depart. . . from the principles 
cf :ntimate union which has hitherto presided over all of their common relations and inter- 
En). 
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This diplomatic order, established in 1815, showed severe signs of strain 
by 1870. The relatively flexible maintenance of the balance of power began 
to break down in the wake of the Crimean War and later events, which 
resulted in the entrenchment of animosities and coalitions between states on 
the European landscape. State security and sovereignty were not to be taken 
for granted. Nations began to assume “‘high”’ policies that were not subject 
to negotiation, compromise or regulation by treaty. International relations 
ceased to be fluid, and in the process ironically became less predictable. The 
challenge to the sanctity of agreements and the uncertainty over the collec- 
tive nature of treaties demanded that states explore more oblique, and more 
ominous, ways to conduct their international relations. What was before a 
tyranny of treaties, a regime of binding international obligations, became a 
system of state desire, which transcended the rational and predictable and 
entered the domain of vengeance, greed and paranoia. 

Among the eddies contributing to this diplomatic maelstrom was the 
Straits Question. This dispute involved those nations which opposed Rus- 
sian expansion into the Mediterranean through the strategic outlets of the 
straits. The Dardanelles and the Bosporus were dominated by the Ottoman 
Empire, whose disintegration was the major issue of the Eastern Question in 
the 19th century. It was a highly charged and emotional matter. The dispo- 
sition of the straits came to the fore only when the powers saw that Russia 
needed to be contained, and that if they failed, Russian aggression would 
topple the balance. 

Every treaty that arbitrated the regime of the straits was concluded after a 
round of Russian diplomatic or military attempts to secure tacit or effective 
control of the region. The successive treaties of Kuchuk-Kainardji,® Istan- 
bul,’° and Unkiar-Skelessi'! gradually eroded the “ancient rule” of the 


3 See generally M. ANDERSEN, THE EASTERN QUESTION: 1774—1923 (1966); P. GRAVES, THE 
QUESTION OF THE STRAITS (1931); P. MOSELY, RUSSIAN DIPLOMACY AND THE OPENING OF 
THE EASTERN QUESTION IN 1838 AND 1839 (1934); J. SHOTWELL & F. DEAK, TURKEY AT THE 
STRAITS: A SHORT HISTORY (1941), 

? The Treaty of Kuchuk-Kainardji, July 21, 1774, Russia—Ottoman Empire, 45 Parry’s TS 
349, 2 Martens Nouveau Recueil 286, ended the 6-year war between the two states. Before 
1774, there had been no Eastern Question since no non-Turkish vessels plied the Black Sea. It 
was the private domain of the sultan: a closed sea (mare clausum). The growing influence of 
Russia and its occupation of the Crimea changed this situation. This Treaty granted Russia the 
right to have merchant vessels on the Black Sea. See M. ANDERSEN, supra note 8, at xi-27. 

'0 Mutual Defense Treaty, Sept. 21, 1805, Russia~Ottoman Empire, 58 Parry's TS 215, 
reprinted in 1 J. HUREWITZ, DIPLOMACY IN THE NEAR AND MIDDLE EAST: A DOCUMENTARY 
RECORD: 1535-1914, at 72 (1956). The terms of this Treaty, never ratified, are still shrouded 
in mystery, even though it has been cited conclusively by later authorities. In dispute is whether 
Article VII gave Russia the right te transit the straits with warships. Thanks to accusations that 
the Russian scholar and imperial archivist, Sergei Goriainov, falsified this evidence, and the 
generally conflicting texts that exist, it will never be known whether the Turks granted this 
extraordinary privilege, a right they jealously guarded in the decades after 1805. Hurewitz, 
Russia and the Turkish Straits, 14 WORLD POL. 605 (1961-62). 

H Defensive Alliance, July 8, 1833, Russia~Ottoman Empire, 84 Parry’s TS 1, 11 Martens 
Nouveau Recueil 655, reprinted in 1 J. HUREWITZ, supra note 10, at 106. Russia had found an 
opportunity to reassert its influence over the Porte when the Ottoman regime was threatened 
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Ottoman Empire that no foreign warship could transit the straits when the 
Porte was at peace. This rule vested all sovereignty in the sultan and, in its 
Lriginal articulation, was a sound policy for a great empire that could hold 
i:s own against any attacker. In the face of Russian expansionism, however, 
iz was an invitation to disaster." 

The 1840 London Conference on the Pacification of the Levant’? and the 
Straits Convention’* of the following year established the legal regime of the 
Straits until 1871. The new system required that the ancient Ottoman rule 
be codified as a principle of public international law, and thus recognized 
that the sultan was formally surrendering his right to open the straits at his 
ciscretion during peacetime. The 1841 Convention also set forth the 
promise of the great powers ‘‘to respect this determination of the Sultan, 


by the insurgent Mehmet Ali of Egypt in 1833. This treaty was the price Turkey had to pay for 
Saissian aid at that time. See M. ANDERSEN, supra note 8, at 84-87. 

A “separate and secret” clause annexed to the treaty provided that the Porte would “confine 
i action in favour of the Imperial Court of Russia to closing the strait of the Dardanelles, that 
& to say, not allowing any foreign vessels to enter therein under any pretext whatsoever.” 
[efensive Alliance, supra, Annex, Art. 1. Interpretations of this provision have varied. One 
scholar suggested that it acted as “a draw-bridge which the Sultan was obliged to raise at the 
b dding of the Tsar.” C. PHILLIPSON & N. BUXTON, THE QUESTION OF THE BOSPHOROUS 
aD DARDANELLES (1917) (citing Goriainov; see supra note 10). Bui cf. P. MOSELY, supra note 
& at 11, 23 (quoting the Russian foreign minister, Count Nesselrode, as suggesting that the 
treaty only reaffirmed the ancient rule). 

These arguments notwithstanding, the accord was limited in duration to 8 years. 

'2 Moreover, the ancient Ottoman rule was “particularly offensive to Russia, whose Black 
Sea fleets would be confined” to that sea. “On the other hand, the Cttoman rule also offered 
Russia a certain protection by preventing foreign warships entering the Black Sea through the 
<waits to attack her there. As long as Russia had no major interest in the Mediterranean this 
la-ter consideration prevailed.” 2 E. BUEL, INTERNATIONAL STRAITS: A TREATISE ON INTER- 
MATIONAL Law 276-77 (1947). 

13 A second crisis in 1839-1840, precipitated by Mehmet Ali’s near overthrow of the sultan, 
resulted in western intervention on behalf of the Turks. In this way, Britain, Austria and 
Prussia circumvented what would have been another show of force by Russia on the sultan’s 
tehalf, complicated further by France’s strong and intransigent support for Mehmet Ali. See M. 
ANDERSEN, supra note 8, at 88—109. The London Convention, July 15, 1840, 90 Parry’s TS 
c5, | Martens Nouveau Recueil 156, defused a crisis that was far more serious than that of 
1&33 (see supra note 11) owing to the very real possibility of great-power intervention on both 
sales. - 

14 July 13, 1841, 92 Parry’s TS 7, 2 Martens Nouveau Recueil 128, reprinted in 1 J. 
HJREWITZ, supra note 10, at 123 (signed by Britain, Russia, Austria, Turkey, Prussia and 
France). ` 

15 J. SHOTWELL & F. DEAK, supra note 8, at 37; C. PHILLIPSON & N. BUXTON, supra note 11, 
az 77. In 1840-1841 Russia suffered an even greater defeat than France, against which (as 
sporter of Mehmet Ali and Egypt) the treaties were directed. “Russian warships were closed 
im the Black Sea, the Straits were placed under the surveillance of European powers and limits 
were imposed upon the rights of Turkey itself since the latter was no longer free to open the 
Saits to the warships of any power whatsoever.” ITALIAN LIBRARY CF INFORMATION, THE 
REGIME OF THE STRAITS (1941) (available in English at Princeton University Library). The 
S:-aits Convention also saw the end of this round of aggression against Turkey by Russia and its 
coatentment with a status quo that prevented enemy forces from threatening it in the Black 
Na 
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and to conform themselves to the principle above declared.’’*° This was a 
collective and mutual guarantee among the great powers: violation of the 
regime would represent a challenge not only to the Porte but also to the 
European balance. It was the first international instrument that directly 
incorporated a collective organization preserving a legal regime. To be 
sure, it was embryonic in conception. It also was based on an unstable 
diplomatic equilibrium miat would persist only as long as Russia forsook its 
ambitions against Turkey.” 

The Crimean War was the first major breach of the European peace after 
1815, and it was a desultory and strikingly inconclusive conflict. Great 
Britain and France fought Russia to preserve a balance of power that Aus- 
tria and Prussia were taking only a limited role in maintaining.’* The Treaty 
of Paris of 1856 ended the war and sealed the Russian defeat not only by 
reasserting the prevailing straits regime but also by entirely demilitarizing 
the Black Sea.'? This legal regime was to be preserved by the vigilance of 
those powers that sought to contain Russia. Great Britain, France and Aus- 
tria accordingly agreed that any infraction of the Paris Treaty would be a 
‘casus belli, and they placed their military and naval forces at the Porte’s 
disposal to protect the independence and integrity of the Ottoman Em- 
pire.” A wartime coalition thus was transformed and crystallized into a 
peacetime alliance. By this Tripartite Covenant, the competition among the 
great powers in Europe shed the aspect of a passive balancing of power. 

What was remarkable in European diplomacy from the late 18th to the 
mid-19th centuries was how law and politics were neatly separated as rela- 
tive impulses of state behavior. The rule of law was synonymous with the 
operation of international conferences and the sense that all disputes could 
be adjusted peaceably. Peace treaties, in particular, were respected in an 
almost metaphorical way: they embodied the Concert of Europe. After a 


16 See Straits Convention, supra note 14, Art. 1. 

17 Indeed, between 1841 and 1856, Russia was the chief guarantor of the regime. The tsarist 
Government vociferously protested the least indication that either the letter or the spirit of the 
1841 Convention had been violated. St. Petersburg even challenged France’s dispatch of two 
warships into the Bosporous (with Ottoman permission) in 1847 to escort home a fleet of grain 
vessels attempting to avert a famine in Provence. Russia demanded and secured a statement 
that this incident would not be used as a precedent for allowing transit of warships through the 
straits. C. PHILLIPSON & N. BUXTON, supra note 11, at 151-52. 

18 See M. ANDERSEN, supra note 8, at 114-39. 

19 Peace Treaty, Mar. 30, 1856, Arts. 11, 13 and 14, 114 Parry’s TS 409, 15 Martens 
Nouveau Recueil 770. The imposed demilitarization was a form of international servitude and 
occupied the gray area between obligations and territorial rights. “The particular treaty pro- 
visions. . . belong in the category of territorial rights whose violation did not involve any act 
of transgression on the territorial possessions of other states.” A. DAVID, THE STRATEGY OF 
TREATY TERMINATION 27 (1975). Andersen described the demilitarization of the Black Sea as 
“extremely harsh and unprecedented. Not until the even more stringent restrictions imposed 
on Germany in 1919 wasa state to be forced to submit to so obvious and flagrant a limitation on 
its military freedom of action.” M. ANDERSEN, supra note 8, at 144. This analogy to the 
Versailles peace settlement is instructive and will be discussed further below. 

z Tripartite Covenant, Apr. 15, 1856, Great Britain—France—Austria, 114 Parry’s TS 497, 
15 Martens Nouveau Recueil 790. 
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conflict, peace was negotiated and the result necessarily captured the bal- 
<2ce. Enforcing a treaty was just a matter of pretending that the balance had 
mot been materially altered in the interim. | 

Seen in this way, the idea that a fundamental change of circumstances 
could terminate a treaty would have been considered bizarre by the states- 
wien of the time. Circumstances could never change fundamentally. The 
citbreak of a general war was considered the only meaningful test of the 
validity of the current international order. Any answers to the Eastern 
Cuestion only came after war. 

Rebus sic stantibus would not have been pronounced a legal theory 
worthy of serious consideration by contemporary international publicists. In 
fact, they did not recognize it as a legal doctrine at all. It was a creature of | 
<olitical theory, with its origins in the statecraft of Cicero,”! the theology of 
=t. Thomas Aquinas*® and the reaction to Machiavelli’s first expression of 
zealpolitik.”* In civil law the doctrine of changed circumstances remained 
Abrant and reached its zenith in the 18th and 19th centuries, precisely 
zaen it was found to be suspect in the international arena.” 

Municipal law and the law of nations operated independently in this 
~=spect. As a matter of state practice, rebus sic stantibus was rarely invoked 
before 1870 and there was no cogent sense of its application.” The crisis of 
1870 introduced rebus sic stantibus as both a legal doctrine and a diplomatic 
rationale. It could bring about political change without war or, if grossly | 
a" used, itself cause conflict. 


Il. THE Crisis oF 1870 


Russia’s Renunciation 
The powers had won a convincing victory over Russia in 1856, and in so 
daing they discarded a “‘series of treaties by which Russia had gradually 


=! See 3 CICERO, DE OFFICIIS *29, where it is noted that a ransom need not be paid to a 
feate since he is kostis humani generis (enemy of all mankind). Implicit in this advice is the 
r=cognition of a change in circumstance, that is, no longer being in the captivity of the 
marauder. | 

#2 1 T. AQUINAS, SUMMA THEOLOGICA 80-84 (English Dominican trans. 1935) (noting that 
a man’s promise may be excused “‘if circumstances have changed with regard to persons and 
th> business at hand”). 

23 See N. MACHIAVELLI, THE PRINCE 98 (Marriot ed. 1960) (1513) (A “wise lord” ought not 
to keep faith when “the reasons which caused him to pledge it exist no longer”). But cf. 2 J. 
TEXTOR, SYNOPSIS JURIS GENTIUM (Bate trans. 1916) (1680) (assertion that treaties need not 
b= observed if new political situations arise is false and made only by “pseudo-politicians 
whispering into the ears of Princes”). 

*= See A. VAMVOUKOS, TERMINATION OF TREATIES IN INTERNATIONAL LAW 5-15 (1985), 
wko notes that Spinoza was the first to imply that rebus sic stantibus had a different character 
wten applied to relations between individuals rather than to those between nations. Id. at 13; 
sez also B. SPINOZA, TRACTUS THEOLOGICO-POLITICUS 139 (Wernham trans. 1958) (Ist ed. 
1370). Rebus sic stantibus came to be regarded in this period as an implicit clause in agree- 
meets, intended by the parties to permit freedom of action with a change of circumstances. A. 
VFMVOUKOS, supra, at 10-15. Hence the full name of the doctrine, clausula rebus sic stantibus. 

= A. VAMVOUKOS, supra note 24, at 61-67, cites only five major episodes prior to the 
incitent described in the next section. Ten other minor events could also have involved an 
ivocation of rebus sic stantibus as a ground for terminating a treaty. Jd, at 121~22 nn.1-10. 
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acquired a special right of interference in the affairs of Turkey.’’*° Russia 
was relegated to an isolated position in the European order, which bred 
discontent on its part.” The Treaty of Paris had been designed to limit 
future Russian aggression. Because the Treaty did not reincorporate Russia 
into the European balance of power, the tsarist Government was unable to 
help curb Napoleon III's and, later, Bismarck’s aggressions.”° So it was that 


“the programme of Paris. . . , in its turn, [was] arrested by Russia’s impa- 
tience with the merely coordinate position assigned to her in the councils of 
Europe.’’*? 


By 1870, the guarantees of security offered by the Paris ‘Treaty could not 
compensate for its disadvantages to Russia. Its inability to muster a real 
deterrent against British naval displays in the Black Sea and its uncertainty 
over Turkish capabilities and intentions contributed to Russia’s insecurity. 
Furthermore, there had been numerous violations of the straits regime 
between 1856 and 1870.*° 

On October 27, 1870, Tsar Alexander II told his ministers of the plan to 
denounce the Black Sea clauses of the Paris Treaty.*! On November 9, two 
diplomatic notes written by the Russian foreign minister, Prince Gorchakov, 
were conveyed to Lord Granville, Britain’s foreign minister.** Although the 
two notes are necessarily considered together, they give unequal weight to 
the two grounds Russia invoked in terminating these treaty provisions: 
material breach and rebus sic stantibus.*° 

A major premise of both arguments was the original rationale for the 
neutralization of the Black Sea. Prince Gorchakov stated it in these terms in 
his first circular: 


26 T, HOLLAND, A LECTURE ON THE TREATY RELATIONS OF RUSSIA AND TURKEY FROM 
1774 TO 1853, at 1 (1877); see also F. VALI, THE TURKISH STRAITS AND NATO 24 (1972). 

27 Russia was approached on a number of occasions by states desiring its support, e.g., in 
1858 when Austria sought diplomatic aid against France, and in 1867 when Austria was again 
trying to fend off a Prussian invasion. C. PHILLIPSON & N. BUXTON, supra note 11, at 101-02. 
Each time Russia refused to be embroiled in the dispute. 

28 See M. ANDERSEN, supra note 8, at 149-72. 

29 T, HOLLAND, supra note 26, at 30. 

5° With the exception of light war vessels granted transit permission (firmans) for legation 
service and the Danubian patrol (see Paris Treaty, supra note 19, Art. 19); nine foreign warships 
passed through the straits during this period, including one British, one Austrian, one Prussian, 
one Russian and three American vessels. See C. PHILLIPSON & N. BUXTON, supra note 11, at 
119. Cf. BRIT. PARL. REP., reprinted in 3 T. HERTSLET, supra note 3, at 1895, which observed 
that one British ship illegally transited in 1862; one American in 1866; two American, two 
Austrian, one French and one Russian in 1868; and one Prussian in 1869. “It appears also that 
in 7 other instances, questions had arisen with regard to the passage of Foreign Ships of War 
through the Straits, but that in no case had a violation of the Treaty been shown to have taken 
place.” Id. 

31 See M. ANDERSEN, supra note 8, at 172. 

3? See 3 T. HERTSLET, supra note 3, at 1892-93. The diplomatic notes were channeled 
through Russia’s ambassador to London, Baron Brunnow. Copies were then dispatched to all 
other signatories of the Paris Peace Treaty. The first note was dated Oct. 31, 1870 (new style); 
the second, Nov. 1, 1870 (new style). 

33 See Haraszti, Treaties and the Fundamental Change of Circumstances, 146 RECUEIL DES COURS 
1, 16-17 (1975 IH). 
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By laying down this principle the signatory Powers intended to re- 
move any possibility of a conflict between the Powers bordering on the 
Black Sea, or between them and the Maritime Powers [namely, France 
and Britain]. It was intended to increase the number of the Territories 
which have been accorded the benefit of Neutrality by the unanimous 
consent of Europe, and thus protect Russia herself from all danger of 
attack. 


The minister went on to say that ‘15 years’ experience has proved that this 
` orinciple, on which the safety of the whole extent of the Russian Frontiers in 
-his direction exclusively depends, is no more than a theory.””5 

The recitation of treaty breaches®® was supplemented by a description of 
-he circumstances that had changed since 1856. Foremost among these was 
the consolidation of a new Roumanian state out of the former Principalities 
of Moldavia and Wallachia, resulting in an additional riparian power on the 
3lack Sea that could menace Russian security.” The Russian Government 
also cited the recent introduction of ironclad vessels as a disturbing new 
element in the naval balance.*® 2 

The Russian foreign minister explained that the Treaty of Paris had not 


escaped the modifications to which most European transactions have 
been exposed, and in the face of which it would be difficult to maintain 
that the written Law, founded upon the respect for Treaties as the 
basis of Public Right and regulating the relations between States, re- 
tains the moral validity which it may have possessed at other times.*” 


Here was tacit, but confused, recognition of the dynamic nature of interna- 
zonal relations and the need for treaties to be flexibly interpreted. Never- 
-neless, the tsar declared that ‘‘[t}reaties, violated in several of their essential 
and general clauses, should [not] remain binding in other clauses directly 
affecting the interests of his Empire.’’*° Because the straits regime was being 
wiolated, Russia argued, the neutralization of the Black Sea should end. 
Sorchakov was thus proposing selective treaty observance. Although other 
Eussian interests might have been compromised by the creation of Rou- 
nania and the change in the European balance, the Government intended 
=> abrogate only the related provisions on demilitarization of the Black Sea. 
Russia’s use of rebus sic stantibus was fully intended as a challenge to the 
existing balance of power, and not necessarily directed toward a particular 
egal regime. In this respect, the second circular was written as a diplomatic 
calliative. It invoked the notion of a fundamental change of circumstances 


34 See 3 T. HERTSLET, supra note 3, at 1892. 

33 Td. 36 See supra note 30. 

37 As a practical matter, Roumania had no navy and could hardly have threatened Russia. See 
Haraszti, supra note 33, at 17. Prince Gorchakov admitted this point when he said, in the 
second circular, that “the consequences which may ensue to a Great Country from the creation 
cta small quasi Independent State” were largely irrelevant. See 3 T. HERTSLET, supra note 3, at 
1396. 

38 3 T, HERTSLET, supra note 3, at 1894. 39 Jd. at 1893. 

# Td. at 1894 (emphasis added). l 
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but cloaked it in the guise of needed reforms for the international order.*? 
Gorchakov was careful, however, to state that Russia still deemed itself 
bound by the remaining provisions of the Treaty, including the then pre- 
vailing straits regime. The Russians thus attempted to retain all the protec- 
tion the Treaty had to offer in preventing foreign incursions into the Black 
Sea, while keeping their own naval forces at liberty to threaten Turkey. 
Almost as an aside in the first note, the Russian foreign minister assured the 
powers that “His Imperial Majesty has no wish to revive the Eastern 
Question.’’*? 

The Russians had picked the perfect moment to repudiate the Black Sea 
clauses: the height of the Franco-Prussian War of 1870. The debacle at the 
battle of Sedan, clearly signaling a new epoch in European history, gave 
Russia its opportunity. Napoleon III was in captivity and the French were 
incapacitated. Prussia had pledged support for the Russian plan.** Austria 
had more than once ascribed little importance to the neutralization of the 
Black Sea.** Italy had internal problems of its own. Only England would 
oppose the Russian fait accompli, and even then Prince Gorchakov figured 
that “the British government might fight for the neutrality of Egypt; it 
would not fight for the neutrality of the Black Sea.”’*° Russia wagered that if 
there was any opposition by the great powers to its provocative action, it 
would be expressed with ‘‘pen and ink” rather than warships and troops. 


The Diplomatic and Legal Crisis 


If the Russians had expected universal recognition or tacit approval of 
their breach of international custom, they were disappointed. The diplo- 
matic crisis they triggered was intensified by the Porte’s response.‘ On 
November 15, the Russian envoy, Ignatiev, delivered a letter to Turkey, 
which was received by Foreign Minister Ali with the words, “You bring us 


4l Gorchakov noted that the British had previously acquiesced in alterations to other aspects 
of the Paris Treaty regime. Id. at 1896. 

42 Td. at 1895. The Russians could also claim as another special circumstance warranting 
treaty termination that the Russian Empire was now at peace with the other powers. See 
Protocols of the 1871 London Conference, reprinted in 18 Martens Nouveau Recueil 273, 276 
[hereinafter Conference Protocols], and 61 Brit. & FOREIGN ST. PAPERS 1193 (1870-71); see also 
Haraszti, supra note 33, at 17. The Russian claim was rather disingenuous, since the Paris 
Treaty had actually ended the hostilities. If taken literally, Russia might have been implying 
that since the Treaty was unequal and unilaterally imposed, it could be abrogated. See also 
Gorchakov's dispatch to Vienna, Nov. 22, 1870, 60 STAATSARCHIV, No. 4236, at 130-31 
(Austrian Foreign Papers), quoted in C. HILL, THE DOCTRINE OF REBUS SIC STANTIBUS IN 
INTERNATIONAL Law 48 (1934) (“Europe today is no longer that which signed the treaty of 
1856” and “‘the political conditions in which this transaction was concluded have been radically 
changed”). 

43 See M. ANDERSEN, supra note 8, at 172. 

44 See W. MOSSE, THE RISE AND FALL OF THE CRIMEAN SYSTEM 161 (1963). 

45 See P. GRAVES, supra note 8, at 122. 

46 The Russian foreign minister had decided to forward the circular letters, supra note 32, to 
Constantinople only after they had been received by the other powers. The Porte thus learned 
about this development from the English ambassador to Turkey. 
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war.” 4" In communications between St. Petersburg and Constantinople, the 
Russians tried first to placate the Turks by suggesting a bilateral treaty, an 
tea that would have short-circuited the international conference that 
would inevitably be proposed. l 

The Turks were perturbed by Russia’s diplomatic coup. Musurus Pasha, 
the Ottoman ambassador to' London, said that “Turkey would never submit 
1 these pretensions” and was prepared, itself, to renounce all of the Treaty 
zf Paris, notwithstanding the consequences.** The Turks regarded the 
Black Sea clauses as the linchpin of the Paris Treaty. Without them, there 
vas little of substance to guarantee Turkish security in the Treaty. Turkey’s 
<elligerent attitude, however, was not shared by Austria, Prussia and Italy, 
hich advised the Porte to take no action against Russia without the other 
3 gnatories of the Paris Treaty. Nevertheless, these states did oppose Rus- 
3 a’s unilateral denunciation of the Black Sea clauses.* 

It was not until December 1870 that the rhetoric in the communications 
cf Russia, Britain and Turkey took on an edge of ill-disguised hostility and 
tae mood of impending conflict. Meanwhile, the British response to the 
=ussian circulars was framed in the steady language cf Lord Granville; it 
sas delivered to St. Petersburg on November 20.°° Primarily a legal docu- 
went, it did not really speak to the substantive aspects of Russia’s claim that 
the Paris Treaty had been materially violated.” 

Granville first challenged Gorchakov’s argument that a breach of one 
aspect of a treaty could result in the termination of the whole instrument. 
The British foreign secretary turned next to Russia’s purported unilateral 
x-odification of the Treaty. If Russia, instead of declaring the Black Sea 
provisions void, had petitioned the powers for relief, “Her Majesty’s gov- 
e~nment would not have refused to examine the question in concert with 
the co-signataries to the Treaty.’””°? This was hardly a promise that Britain 
would have acceded to Russia’s request. It was only a rhetorical flourish, a 
p ea that another nation “play by the rules” of international intercourse. 

The balance of Lord Granville’s criticism of the Russian action reads as a 
reaffirmation of the sanctity of international contracts: 


Yet it is quite evident that the effect of [unilateral termination], and of 
any proceeding which, with or without avowal, is founded upon it, is to 
bring the entire authority and efficacy of Treaties under the discre- 
tionary control of each one of the Powers who mav have signed them: 
the result of which would be the entire destruction of Treaties in their 


7 B. JELAVICH, THE OTTOMAN EMPIRE, THE GREAT POWERS, AND THE STRAITS QUES- 
TIDN, 1870-1887, at 29 (1973). 

8 Id. at 28. 

"9 See 72 PARL. PAPERS, supra note 2, at 52-53 (for Austrian and Prussian position). Italy 
bedeved that the 1856 treaties (including the Tripartite Covenant) had outlived their useful- 
ness. Id, i 

"0 See 3 T. HERTSLET, supra note 3, at 1898-1900. 

=! Lord Granville noted that this question was “wholly independent of the reasonableness or 
unreasonableness, on its own merits, of the desire of Russia to be released from the observation 

- of zhe stipulations of the Treaty of 1856 respecting the Black Sea.” Ja. at 1898-99. 

= Id. at 1900. 
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essence. For whereas their whole object is to bind Powers to one an- 
other, and for this purpose each one of the parties surrenders a portion 
of its free agency, by the doctrine and proceeding now in question, one 
of the parties in its separate and individual capacity brings back the 
entire subject into its own control, and remains bound only to itself.°° 


This statement is evocative of the famous principle that a ‘‘man should not 
be the judge of his own cause.’°* The British were articulating a basic 
principle of municipal law and transferring it to the realm of international 
law. 

If the Russians were impressed by the analytical precision of the British 
arguments, they gave no indication of it. Instead, Gorchakov began circu- 
lating communications of an extraordinarily inflammatory nature. One let- 
ter to.Granville asserted that the tsar’s decision was irrevocable, and that the 
Ottomans had better accept it or they “would be exposed to the most 
serious of dangers.’’°° Gorchakov further said that the Christian populations 
of the Ottoman Empire, ‘‘whose past tranquility was greatly to be attributed 
to the influence of Russia,” would rise in arms against the sultan “‘on the 
first misunderstanding between the two governments.’’®’ This suggestion 
was poorly received in London and, no doubt, contributed to the threat of 
war. That the potential for conflict was lessened at all was in large part 
attributable to Bismarck’s diplomacy.” | 

The holding of an international conference was the only way that the 
signatories of the Tripartite Covenant of 1856 could forestall the action 
against Russia, as stipulated by that agreement.*? Indeed, the chief contrib- 
uting factor to the war scare in the British Parliament was the understanding 
that the Covenant mandated military action by the British, French and 
Austrians to preserve the Paris Treaty.®° Yet these powers no longer felt 
themselves bound to preserve the Paris regime. It was an artificial agree- 
ment, created to perpetuate a balance of power that was really untenable in 
1856 and utterly irrelevant by 1871. With France’s defeat and Austria’s lack 


53 Id. at 1899. 

54 The doctrine is known as nemo debet esse judex in propria causa. See CODE J. 3.5. 

55 This is arguably one of the first explicit incorporations of “the general principles of law 
recognized by civilized nations.” See Statute of the International Court of Justice, 59 Stat. 1055 
(1945), TS No. 993, Art. 38, para. I{c). The idea that nations may not be judges of their own 
causes seems to be a sine qua non in international law. Nevertheless, this assertion will be 
critically reviewed in section IV infra. 

56 See W. MOSSE, supra note 44, at 166. 57 Td. 

58 While Bismarck had encouraged the Russian action, he realized in late November that it 
could touch off a second Crimean War and thus leave in question Prussia’s victories in France. 
See M. ANDERSEN, supra note 8, at 172. Bismarck enthusiastically received Lord Granville’s 
envoy, Odo Russell, in Paris and discussed the prospects for an international conference to 
review the situation. The only condition for Britain’s support for such a meeting was that “it in 
no way be prejudiced by any previous assumption as to the result of its deliberations.” E. 
SATOW, INTERNATIONAL CONGRESSES 27~28 (1920). After some haggling, London was made 
the site of the conference and it was decided that it would be conducted at the ambassadorial 
level. See 3 T. HERTSLET, supra note 3, at 1900. 

59 See supra note 20 and accompanying text. 

60 See 72 PARL. PAPERS, supra note 2, at 6. 
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of interest in the matter, it fell to Britain to invoke the provisions of the 
“Tripartite Covenant. 

Lord Granville and Prime Minister Gladstone refused to do so, even as 
they reminded the Russians about the sanctity of treaties. The British then 
engaged in some creative interpretations of their rights and obligations 
Lander the Covenant. They suggested that since the Russian Government 
Fad only stated its intention to repudiate the Black Sea clauses, it would be 
improper for one of the signatories alone to determine the reaction of the 
ther parties. Postponement of a decision was called for. 

Gladstone later produced an even more artful excuse for avoiding British 
~bligations under the Tripartite Covenant: 


[S]tringent as it is in its terms, it does not appear to me to have much 
force as a covenant at present, when Turkey declares her own incapac- 
ity to fight except with (virtually) our money. Guarantees as such seem 
to me to presuppose the capacity of any guaranteed State to fight for 
herself; and then to supply a further auxiliary defence. At least I think 
it must be so the case where nothing is expressed to give a different 
construction to the guarantee.® 


Thais was a wholly perverse invocation of the notion of incapacity or impossi- 
bi ity as a ground for treaty termination. It was not a question of Britain’s 
inability to defend the Porte but, rather, of denying protection to a benefi- 
cary of a treaty provision because it lacked the ability to defend itself. 

These rationalizations aside, Britain’s policy in this matter was best de- 
scribed by Granville when he wrote Gladstone, on December 10, 1870, that 
“that sticks in my gizzard is the Tripartite Treaty. How very foolish of us it 
wes to have contracted it. But there it is, with obligations as binding as were 
ever contracted.’’®? Here is an unequivocal rejection of the policy that ne- 
cessitated the Crimean War and would have required another armed inter- 
vention on behalf of Turkey. The system of alliances and balances that the 
Paris Treaty had crystallized was now totally dissolved. 

It is ironic that both Russia and Great Britain pursued policies that placed 
the effectiveness of treaties in real doubt. Russia was just more blatant, more 
forthright and honest in renouncing what it perceived to be an intolerable 
i-ternational servitude. The attempt by Britain to finesse its way out of the 
guaranty for the Paris regime, when juxtaposed with its criticism of Russia’s 
umilateral action, gave evidence of either confusion about the nature of 
ixternational law or, more likely, hypocrisy in the service of state policy. At ` 
any rate, both of these actions meant that there could be no stability in 
iwernational relations if it was impossible to count on the fulfillment of 
s~kemn obligations. Treaties became only “‘scraps of paper,” to be torn up 
-en more important issues seemed to be involved. 


“ Letter of Dec. 12, 1870, reprinted in B, JELAVICH, supra note 47, at 35. 
= Letter of Dec. 10, 1870, reprinted in B. JELAVICH, supra note 47, at 36. 
© See J. SHOTWELL & F. DEAK, supra note 8, at 48. 
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The London Conference and Convention 


Notwithstanding the bluster and saber rattling of the great powers, the 
threat of a general war had clearly been defused before the London Confer- 
ence opened on January 17, 1871. Britain’s unwillingness to invoke the 
Tripartite Covenant, Austria’s vacillations,®** France’s defeat and removal 
from the ranks of the great powers, and Turkey’s serious policy di- 
lemma*®°—all were indications of an international order very different from 
that of 1856. The unification of Germany and Italy created two new power 
centers in Europe. Contemporary statesmen were undoubtedly shocked by 
Prussia’s decisive defeat of France. The Russian denunciation of the Black 
Sea clauses must have seemed to be a rather insignificant sideshow com- 
pared to the drama played out at Sedan and Paris. 

The London Conference resolved no great political questions since none 
were advanced on its agenda. In this respect, this negotiation was primarily a 
legal exercise. It involved both the diplomatic adjustment of the legal re- 
gime of the straits and the consideration of a principal tenet of the interna- 
tional legal order, the sanctity of treaties. Too often, the London Declara- 
tion is seen by lawyers as the only product of the negotiation, as if the actual 
resolution of the crisis were merely incidental to the great powers’ affirma- 
tion or denunciation of the rebus sic stantibus doctrine. 

This was not so. The declaration was adopted almost as an afterthought at 
the opening session of the conference, a ritualistic affair where the diplo- 
mats devoted more time to thanking their hosts than to considering legal 
concepts.°° Also at this meeting, Baron Brunnow presented the reasons for 
Russia’s demand for an adjustment to the Paris Treaty.°’ Turkey’s ambas- 
sador, Musurus Pasha, responded at the next meeting,” and insisted on the 
reinstitution of the “ancient rule” for the straits.° 


êt The instructions that Vienna-Budapest gave to the ambassador in London, Apponyi, were 
characteristically equivocal: ‘‘[We] shall be ready to follow England wherever she wishes to go 
[in resolving this matter].’’ See B. JELAVICH, supra note 47, at 36-37. Cf. text accompanying 
note 44 supra (for contrary instructions). 

6° The Ottomans were in a perilous diplomatic position. Their two chief guarantors against 
Russian incursions had been neutralized: France by military defeat and Britain by its manifest 
unwillingness to offer support. B. JELAVICH, supra note 47, at 6, 42. The Porte was confronted 
with a horrible dilemma. It could attempt to maintain the balance of power in the Near East 
created by the Paris Treaty and face the possibility of a war with Russia; or it could forsake the 
Paris regime, which had given the Turks 15 years of relative peace and tranquility, and seek an 
alliance with Russia and so recreate the conditions of Unkiar-Skelessi (see supra note 11). 

88 See Conference Protocols, supra note 42, at 273~78 (Jan. 17, 1871). 

67 Id. at 275-76. Baron Brunnow explained the circumstances under which the 1856 Treaty 
had been concluded and how these had changed, and that these circumstances and facts “ont 
déterminé les Puissances signataires 4 donner leur adhésion a différentes modifications qui ont 
contribué à altérer, en partie, la lettre des stipulations primitives.” Id. at 275. See also supra 
notes 34-40 and accompanying text. 

63 Id. at 278-82 (Jan. 24, 1871). 

68 This would mean that the Porte would “be freed from any international engagement 
relative to [the straits] and [that it would reserve] the right to open them or to close them to 
warships of other powers as its interests and security demand.” See Foreign Minister Ali’s 
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In response to this proposal, the British formulated a new straits regime 
zvat would allow 


His Imperial Majesty the Sultan, in virtue of the right of sovereignty 
which he exercises over the Straits,. . . the right in time of peace to 
open them by way of temporary exception in the sole case where the 
interest of the security of his empire leads him to recognize the neces- 
sity of the presence of ships of war of non-riverian powers.’° 


This oblique proposal essentially provided that the straits would always be 
&sed to Russian warships, but that in time of need “non-riverian’’ ships 
cculd transit them. The proposal was strikingly punitive and gave Russia’s 
enemies substantial advantages. 

Moreover, it placed Turkey in a completely untenable position. The 
=ritish proposal, in fact, limited the rights of the sultan, took from him the 
mecans of acting in accordance with the needs of his empire, and unduly 
peovoked Russia.” At the conference’s third meeting, Musurus criticized 
t2e British wording since it was not made clear what ‘“‘non-riverian”’ referred 
ta, If it meant the straits themselves, Russia but not Turkey would be 
a -owed transit rights. If it referred to the Black Sea, not only Turkey, but 
a zo Russia and Roumania could not seek passage.’ Musurus suggested that 
“non-riverian states” be changed to “friendly powers.’’”? The Turk’s ap- 
proach was astute: he realized that any straits regime that so blatantly dis- 
c"Iminated against Russia would be renounced by that nation within a 
few years. 

Curiously, Russia gave no support to the Turkish counterproposal.”* As a 
consequence, between February 3 and the next substantive meeting on 
Larch 13, a compromise was sought between the British and Ottoman 
proposals. One came from an unexpected quarter, the Italian delegate, 
Cardona. His proposal was elegant in its ambiguity. The sultan would be 
zcle to open the straits “in time of peace to vessels of friendly and allied 
P=wers, in case the Sublime Porte would judge it necessary in order to 


a 





im-ructions to Musurus, reprinted in B. JELAVICH, supra note 47, at 44. Under the 1841 Straits 
Caavention, the Ottoman Empire had been barred from opening the straits altogether. See 
saza notes 15—16 and accompanying text. ) 

™ See 61 BRIT. & FOREIGN ST. PAPERS 1199 (1870-71); Conference Protocols, supra note 42, at 
=. (Feb. 3, 1871) (trans. by author). 

™ See B. JELAVICH, supra note 47, at 49. 

= Conference Protocols, supra note 42, at 285 (Feb. 3, 1871). 

™ Id. at 284. 

“? Brunnow was undoubtedly receiving contradictory instructions from Gorchakov. He had 
b==n told not to demand any concession that would compromise the goal of getting recognition 
fo- the remilitarization of the Black Sea. See B. JELAVICH, supra ncte 47, at 53, 55. Some 
h:ssorians have criticized Brunnow for his poor handling of this situation. See C. PHILLIPSON & 
N. 3UXTON, supra note 11, at 7. This is probably unjustified. Brunnow was sensitive only to the 
pc—blem of not appearing to undercut Turkish power. He undoubtedly knew that Musurus was 
raat: Russia would have quickly renounced the clause if the British proposal prevailed. Russia, 
ix act, did just that when it entirely rejected the Paris Treaty regime and attacked the Turks in 
1326. See infra note 79. 
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secure the stipulations of the Treaty of Paris.”’’® This provision satisfied all 
of the powers’ and was incorporated into the Treaty adopted by the con- 
ference.” 

The new legal regime for the straits was even more unmanageable than 
the one of 1841. The signatories of the London Treaty disagreed on the 
definition of warships, peacetime and “‘friendly and allied Powers,” and on 
what would constitute a safeguard to the execution of the Treaty of 1856.” 
But the major question was whether the 1871 convention required the 
approval of the other signatories for the sultan to give transit permission.” 
Ultimately, the 1871 Treaty did not change the legal regime of the straits at 
all. It merely averted a crisis and gave Turkey 6 more years of rest before 
the next episode of the Eastern Question. 


I. AN INTELLECTUAL HISTORY OF THE LONDON DECLARATION 

Contemporary Opinion 

Although the negotiation of the London Treaty is well documented, the 
process by which the London Declaration®® was concluded remains rela- 
tively obscure. The received wisdom is that it was signed at the insistence of 
Lord Granville as a necessary preliminary measure before the substantive 
negotiations on the Straits Question could proceed.*’ The declaration thus 
served as a neat piece of diplomatic misdirection: reinforcing Britain’s plea 
that the outcome of the London Conference not be prejudged,®* while 
granting Russia all that it desired. This criticism was most witheringly ap- 
plied by members of Parliament who opposed the Government’s manner of 
conducting the negotiations. The protocol containing the declaration was 
variously referred to as a “‘sham,”®* a “pompous piece of unmeaning solem- 
nity’’*4 and a “worthless document.’’*° 


75 Conference Protocols, supra note 42, at 298 (Mar. 13, 1871); 72 PARL. PAPERS, supra note 2, 
at 4. 

78 For the Ottoman Empire, this proposal not only reaffirmed the right of the sultan to open 
the straits at his discretion, but it also invoked the spirit of the Paris Treaty and so guaranteed 
Turkish independence. Britain and Austria were pleased since they assumed that Russian ships 
would be enjoined from passage, as that could never be compatible with the purposes of the 
Paris Treaty. Russia, of course, held exactly the opposite opinion. 

7 Treaty of London, Mar. 13, 1871, Art. 2, 143 Parry’s TS 99, 18 Martens Nouveau 
Recueil 303, 3 T. HERTSLET, supra note 3, at 1919. 

78 See B. JELAVICH, supra note 47, at 86. 

79 See E. BUEL, supra note 12, at 283; C. PHILLIPSON & N. BUXTON, supra note 11, at 
162-63. This dispute nearly precipitated a war when British warships entered the straits to 
preserve Ottoman independence at the height of the Russo-Turkish War of 1876-1878. Id. at 
_ 154-55. 

8° See supra note 3. 

31 See, e.g., B. SINHA, UNILATERAL DENUNCIATION OF TREATY BECAUSE OF PRIOR VIOLA- 
TIONS BY OTHER PARTY 80 (1966); W. HALL, INTERNATIONAL Law 300 (1880) (implying 
that the declaration was an attempt by Granville to dislodge Russia from its position renounc- 
ing the neutralization of the Black Sea). 

82 See supra note 58. 

83 205 PARL. DEB. (3d ser.) 900 (1871) (remarks by Sir Charles Dilke). 

84 Id. at 917 (remarks by Mr. Somerset Beaumont). 

85 Id. at 954 (remarks by Sir Robert Peel, quoting Sir Charles Dilke). 
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This characterization of the proceedings emptied the declaration of all 
gal meaning. Not surprisingly, it is the most persistent interpretive view in 
chis intellectual history. But it is also revisionist. This version implies that 
Russia was the unambiguous victor in the diplomatic exchange and that all it 
zave in return was a paltry promise to observe treaties in good faith. While 
“ne straits regime agreed to at London may have operated later to Russia’s 
~enefit, it was not so intended at the time.? 

The theory that the London Declaration was a sham also stumbles on the 
assertion that it was a fait accompli perpetrated by Lord Granville and 
adopted without opposition from any of the other parties at the conference. 
‘a fact, there were 13 versions of the declaration.” The one originally 

advanced by Britain was one of the mildest in tone.” By contrast, the 
proposal first submitted by Austria’s ambassador, Count Apponyi, declared 
that termination or modification of a treaty was entirely barred unless ap- 
plication was made to all of the parties and their consent secured.*? This 
formulation combined both a substantive rule and a definitive procedural 
plan for the termination of a treaty provision. While supported by Italy,”° 
this wording was objected to by Russia.*! Apponyi prepared a second draft 
that closely paralleled a British proposal, and these together dictated the 
form of the agreed-upon declaration.” 


86 See supra notes 74-79 and accompanying text. 

87 206 PARL. Des. (3d ser.) 794 (1871) (remarks by Lord Granville, who also said that “[t]his 
very delay. . . shows that it was our desire to make [the declaration] complete, and I am not 
xzre that it was not worded even a little more strongly than on abstract grounds we might be 
entitled to expect”; id.). 

88 905 PARL. DEB. (3d ser.) 900 (1871) (remarks by Sir Charles Dilke). 

8° The Austrian draft read: the assembled plenipotentiaries “sont d’accord pour reconnaitre 
<cmme un principe essentiel du droit des gens, qu’aucune puissance ne peut se délier ou se 
régager des engagements d’un traité, ou en modifier les stipulations, sans en avoir préalable- 
rænt communiqué et adressé la demande aux autres parties contractantes, et avoir obtenu leur 
sentiment.” Letter from Apponyi to Count Beust, Austrian foreign minister, Dec. 31, 1870, 
-z-oted in B. POURITCH, DE LA CLAUSE “REBUS SIC STANTIBUS» EN DROIT INTERNATIONAL 
FUBLIC 103 (1918). This strong draft again indicates the inherent contradictions in Austria- 
Hungary's position, since it was ostensibly supporting both Russia and Britain in the negotia- 
ons. See also 72 PARL. PAPERS, supra note 2, at 52-53 (letter from Apponyi to Granville saying 
zat the 1856 Treaty was too severe); G. HARASZTI, SOME FUNDAMENTAL PROBLEMS OF THE 
Law OF TREATIES 334 & n.20 (1973) (quoting Count Beust as accepting the idea that the 
zrogress of time could bring into question the operation of treaties); and supra notes 44 and 64. 
Tre Austrian draft, at any rate, seemed to articulate a rule of unanimous consent for treaty 
~manges. 

30 See 72 PARL. PAPERS, supra note 2, at 42-43 (quoting the Italian reply to the Gorchakov 
xrcular as saying that “‘a previous concert is the necessary condition of any change that it may 
322m advisable to introduce” in a treaty regime). 

7! Letter from Russia to Austria, Nov. 22, 1870, in which Gorchakov confirmed that no 
rəeaty concluded in common could be modified except by common consent, but thae ‘‘such 
rkensaction does not preserve its obligatory value for all except as long as its essential bases and 
its conditions have been equally observed and maintained.” See C. HILL, supra note 42, at 50 
u..6. From that statement, one can wonder whether Russia was really sincere in entering 
n=zotiations without prejudging their outcome. See supra note 82 and accomipanying text. 

2 See B. POURITCH, supra note 89, at 104 (draft contained in Apponyi’s letters to Beust of 
sen. 5 & 12, 1871). For the final draft of the declaration, see text at note 3 supra. 
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If Britain, Prussia, Russia, Austria, Turkey and Italy had reached some 
understanding about what the declaration meant, they evidently failed to 
inform the French delegate when he arrived on March 31, 1871.” Having 
been told earlier that the document was a ‘‘mere formal matter,”™* the Duke 
of Broglie made two curious remarks before signing the declaration on 
France’s behalf. The first was that he welcomed the occasion to support a 
“salutary rule of European society—that is, not to bring about any essential 
change in international relations without the examination and consent of all 
the Great Powers.’’®? An echo of the fading strains of the Concert of Eu- 
rope,” this interpretation clearly saw the declaration in terms of the Euro- 
pean balance of power and as an instrument of political, not legal, prin- 
ciples.” But then the French delegate remarked that he saw no reason to 
modify the Treaty of Paris and that no real change of circumstances had 
arisen.” One can legitimately wonder if Broglie saw this diplomatic exercise 
as a sham or was applying his construction of the declaration to the situation 
at hand. | 

Broglie’s confusion may be excused in light of other contemporary opin- 
ion about the question to be dealt with by the declaration. Two of the 
greatest political thinkers of the time, John Stuart Mill and Chancellor 
Bismarck, likewise ran astray on this issue. Both would have agreed with 
Rylands’s statement in Parliament that “treaties, . . . like pie-crust,. . . 
were made to be broken.’’?? Mill’s interpretation, issued in the wake of the 
Gorchakov circular, was expressed in these terms: 


Ifa lawless act. . . has been committed in the present instance, it does 
not entitle those who imposed the conditions to consider the lawless- 
ness only, and to dismiss the more important consideration, whether, 

` even if it was wrong to throw off the obligation, it would not be still 
more wrong to persist in enforcing it. If, though not fit to be perpetual, 
[the Treaty of Paris] has been imposed in perpetuity, the question 
when it becomes right to throw it off is but a question of time. No time 
being fixed, Russia fixed her own time, and naturally chose the most 
convenient.'°° 


There was also a prescriptive element in Mill’s writing. He suggested that 
nations should abstain from imposing unreasonable conditions that cannot 
possibly be kept and that treaties should be limited in duration.’ 


°5 See Conference Protocols, supra note 42, at 296 (Mar. 13, 1871). The French minister had 
been delayed owing to the last phases of the war with Prussia. 

94 See 205 PARL. DEB. (3d ser.) 899 (1871) (remarks by Sir Charles Dilke). 

95 See Conference Protocols, supra note 42, at 296-97 (Mar. 13, 1871) (trans. by author). 

I See supra notes 6 and 7 and accompanying text. 

7 See E. HOYT, THE UNANIMITY RULE IN THE REVISION OF TREATIES: A RE-EXAMINA- 
TION 7 (1959). Like the Apponyi draft, supra note 89, the French interpretation required 
unanimous consent to change a treaty regime. 

%8 See Conference Protocols, supra note 42, at 297 (Mar. 13, 1871). 

99 See 205 PARL. DEB. (3d ser.) 922, 927 (1871) (speech by Mr. Rylands). 

108 Mill, Treaty Obligations, 8 FORTNIGHTLY REV. (n.s.) 715 (1870), excerpted in 5 J. B. 
MOORE, DIGEST OF INTERNATIONAL Law 339-40 (1906). 

101 5 J. B. MOORE, supra note 100, at 339. 
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Although not phrased in international legal terms, Mill’s concerns fore- 
shadowed a second broad strand of interpretation for the London Declara- 
tion. He offered a way to discriminate both morally and legally between 
those international obligations susceptible of enforcement and those that 
were not. This view informed later protests not only that “unequal” treaties 
should not be observed, as a matter of international morality, but also that 
conventions containing servitudes should likewise be subject to the mandate 
of “peaceful change,” an essential ingredient of the international le- 
gal order. 

By contrast, Bismarck’s statements in the state correspondence and be- 
fore the Bundesrat in November 1870 reveal a darker side to the diplomatic 
exercise over the straits. He said that invocation of a change in circum- 
stances as a ground for treaty termination was in the exclusive domain of the 
great powers, an attribute of their primary role in maintaining the balance 
xf power in Europe.'®* By regarding remilitarization of the Black Sea as a 
cuestion of diplomacy, and not one of international law, Bismarck expressed 
= notion of pure realpolitik.’ Rebus sic stantibus became merely a surro- 
zate for the expression of higher state policy. While Broglie suggested that 
the London Declaration was a useful legal fiction, the German chancellor 
would have considered it simply irrelevant, or worse, an untoward restric- 
zon on sovereignty. 


Publicists’ Writings before the Great War 


Commentary on the London Declaration by international law scholars 
zefore World War I reflected only the perspectives of Parliament, Broglie 
and the Iron Chancellor. In short, the document was given little credence as 
an instrument articulating international legal norms. These publicists were 
=vidently troubled by the declaration as a statement of law, so simple and 
s2lf-evident were its terms. 

William Hall could write in 1880 that the principle embodied in the 
=eclaration was “indisputable,” although “‘in a declaration of the kind made 
c would have been impossible to enounce it with those qualifications which 
-ave been seen to be necessary in practice.”’'°* Hall’s point is one that would 
=ften be repeated in the literature: if the declaration purported to be an 
absolute prohibition on unilateral termination or modification of treaties, it 
muld not be accepted at face value. Yet Hall also made the corollary obser- 


102 See Haraszti, supra note 33, at 19 n.7. See also C. HILL, supra note 42, at 50 & n.15 
(<uoting Bismarck as saying that Germany would judge the dispute merely by the canons of 
gaod faith). 

108 See 2 O. BISMARCK, REFLECTIONS AND REMINISCENCES 270 (London 1898) (“No great 
ration will ever be induced to sacrifice its existence on the altar of fidelity to contract when it is 
ccmpelled to choose between the two”), quoted in 5 J. B. MOORE, supra note 100, at 340. See also 
E SMITH, INTERNATIONAL Law 10 (4th ed. 1911) (“A most damaging blow was struck by one 
ci the greatest European statesmen of the nineteenth century, and international law will not 
son recover from the cynical contempt with which Prince Bismarck . . . was never tired of 
kespattering it’). 

104 W, HALL, INTERNATIONAL LAW 300 (1880). 
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vation that if the declaration did not really mean this, then the “force of its 
assertion may have been impaired by the fact that Russia, as the reward of 
submission to law, was given what she had affected to take. But the conces- 
sions made were dictated by political considerations, with which interna- 
tional law has nothing to do.”’!°° This conclusion was often cited by contem- 
porary writers as the definitive statement on the status of the declaration in 
international law.'°° - 

The distinction Hall relied on was between law and politics. Other writers 
saw the London Conference, instead, as a sort of passion play. A. C. Boyd, 
writing as editor of Henry Wheaton’s treatise, branded Russia’s action as 
“utterly subversive of all international morality”; and he lamented that if 
the other powers acquiesced in it, “all public faith was at an end.” His 
most biting criticism was reserved for the declaration itself: 


It is melancholy to think that the most civilised Powers of the world 
should have considered it necessary to put forward such a declaration 
.. . . It shows that international law, however much talked of and 
appealed to, has not yet acquired that moral force by which alone the 
welfare of nations in their mutual intercourse can be secured.’ 


T. J. Lawrence later wrote that the London protocol was declaratory, but 
“not declaratory of International Law.’’!°° He asserted that repudiation of a 
treaty was a “question of morality rather than of law” and that, indeed, 
these questions transcended law altogether." 

These doubts about the adequacy of international law were even better 
expressed by James Lorimer in The Institutes of the Law of Nations. His critique 
of the declaration was based on its underlying premise that unanimity is 
desirable in the conclusion and abrogation of treaties. Lorimer argued that 
the unanimity rule reflected the absolute independence of states. However, 
this application of sovereignty ‘amounts to a total repudiation of interna- 
tional responsibility: it is a denial of the existence both of international 
rights and international duties, and, as a necessary consequence, of the 
possibility of international law, either public or private.” *!!! 


105 Id. 

106 See, e.g., F. SMITH, supra note 103, at 10 (“the Declaration is sometimes cited as a success 
for the authority of international law: it is to be hoped that its principles will not be exposed to 
many such Pyrrhic victories”); T. J. LAWRENCE, PRINCIPLES OF INTERNATIONAL LAW 328 
(4th ed. 1911) (“a little consideration will show that [the declaration] is as untenable as the lax 
view that would allow any party to a treaty to violate it on the slightest pretext”); L. Renault, 
Question d’Orient 27 (unpub., Cours de doctorat, Paris, 1913-14) (describing the London 
Conference as a “diplomatic comedy”). Westlake made substantially these same points in 1904, 
but also referred to the Paris Treaty’s provision concerning neutralization of the Black Sea as 
perpetuating an obsolescent regime. See 1 J. WESTLAKE, INTERNATIONAL LAW 285-86 
(1904), 

107 H. WHEATON, ELEMENTS OF INTERNATIONAL Law 96a (Boyd ed. 1880). 

108 Id. at 96b. 

109 T, J. LAWRENCE, THE PRINCIPLES OF INTERNATIONAL Law 98 (3d rev. ed. 1909). 

10 T, J. LAWRENCE, supra note 106, at 327-28. 

I1! ] J. LORIMER, THE INSTITUTES OF THE LAW OF NATIONS 47 (1883). See also T. J. 
LAWRENCE, supra note 106, at 328 (“International Law certainly does not give a right of veto 
on political progress to any reactionary member of the family of nations. . .”}. 
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Admittedly, Lorimer’s preferred system was based on a naive municipal 
Ew model of statutory authority. !? But his insight produced the first inter- 
pretation of the London Declaration that emphasized its role as a proce- 
dural guide.''®> More importantly, Lorimer’s assessment of international 
Ew, emphasizing as it does the tension between the sovereignty and equality 
a: states, sounds the same warning as the work of modern critical legal 
scholars. 


Enterwar Perspectives 


World War I was the decisive moment in reshaping thinking about the 
role of law in international politics. Not surprisingly, this intellectual reap- 
paisal by legal scholars quickly turned to issues of managing state sover- 
egnty in a world that depended on predictability and cooperation to secure 
the peace. This line of inquiry, in turn, led to critical assessments of the 
rature and force of international obligations as expressions of a stable world 
z-der. While the conduct of the Versailles Peace Conference itself was 
reminiscent of the earlier Concert system,’’* it still signified a renunciation 
= the atavistic fashion of international relations that prevailed before the 
Great War. A social Darwinistic vision of competing states was replaced by 
“emmunitarian notions of cooperation and consensus. 

Integral to reconciling international obligations with ensuring a peaceful 
der was the League of Nations Covenant.'!® Article 19 provided that 
` tlhe Assembly may from time to time advise the reconsideration by 
embers of the League of treaties which have become inapplicable, and the 
consideration of international conditions whose continuance might endan- 
zer the peace of the world.’’'!® This clause was the basis of the League’s 
zandate for peaceful change, a concept that embraced more than the re- 


112 See C. MURPHY, THE SEARCH FOR WORLD ORDER 154 (1985). 

113 ] J. LORIMER, supra note 111, at 48 (“If Russia committed an errcr then, it was the formal 
emor which Lord Granville alleges against her. . .”’). 

-14 See supra notes 6 and 7 and accompanying text. 

-15 LEAGUE OF NATIONS COVENANT art. 19. Cf. Preamble (“The High Contracting Parties, 
x order to promote international cooperation and to achieve international peace and security 
- - . by the maintenance of justice and a scrupulous respect for all treaty obligations in the 
dalings of organized peoples with one another, agree to this Covenant”). 

16 Yd., art. 19. The French version of this article is slightly different since it raises the 
p-ssibility that both treaties and international situations may be subject to “nouvel examen,” or 
Fe<onsideration. The provision was subsequently interpreted so that the advice to reconsider 
tr=aties 


can only be given. . . when the state of affairs existing at the moment of their conclusion 
has subsequently undergone, either materially or morally, such radical changes that their 
application has ceased to be reasonably possible, or in cases of the existence of interna- 
tional conditions whose continuance might endanger the peace of the world. 


R=port of the Committee of Jurists, 2 LEAGUE OF NATIONS O.J. 466 (1921) (offered as advice 
tc the League Assembly when Bolivia invoked the clause against Chile). The jurists clearly 
emvisioned consideration of the doctrine of rebus sic stantibus whenever Article 19 was in- 
vezed. The emphasis on both “material” and “moral” grounds for treaty termination is also 
S-enificant. : i 


1988] THE 1871 LONDON DECLARATION 23 


consideration of whether treaties should be permanent or not.'!’ But on 
that issue, Article 19 clearly established a legalistic, and critical, tenor for 
commentary on the London Declaration by interwar publicists. 

One of the first scholars writing after the war could therefore announce 
that the London Declaration offered too rigorous and absolute a principle 
for the law of nations.!!®> Pouritch did not, however, confine himself to 
pointing out the impossibility of enforcing a doctrine that prohibited the 
modification of treaties, save with the permission of all the parties.'’? He 
concluded that the whole posture of the powers at the London Conference 
raised suspicions about the outcome and that the declaration was pure 
hypocrisy. ??® 

With the causes of the last war firmly placed in the minds of those writing 
after Versailles, any codification of the principle that treaties should be 
observed would seem laughable and naive. If Pouritch was more oblique in 
his invective, Ronald Roxburgh’s edition of Oppenheim’s treatise, pub- 
lished just after the signing of the Peace Treaty, was direct in its criticism. 
The renunciation of the 1878 Treaty of Berlin by the Austro-Hungarian 
Empire,!?! and its subsequent annexation of Bosnia and Herzegovina, was 
unquestionably a critical juncture in the events leading to the general war. 
‘Thus the standard value of the declaration . . . has become doubtful 
again,” Roxburgh wrote, “and must remain doubtful until an independent 
international court is created with jurisdiction to set aside a treaty obligation 
which has become too oppressive.’’!?* 

What is presumed here, of course, is that the protocol signed at London 
was previously declaratory of international law, and that its force waxed or 
waned with the vicissitudes of state practice.'** Not only did this presump- 


11! For more on Article 19 of the Covenant, see L. WOOLF, REVISION OF TREATIES AND 
CHANGES IN INTERNATIONAL LAW (1934); H. HU, TREATY REVISION UNDER ARTICLE 19 OF 
THE COVENANT (1931); W. SCHNEIDER, DIE VOLKERRECHTLICHE CLAUSULA REBUS SIC 
STANTIBUS UND ARTICLE 19 DER VOLKERBUNDSSATZUNG (1931); M. RADOYKOVITCH, LA 
REVISION DES TRAITÉS ET LE PACTE DE LA SOCIÉTÉ DES NATIONS 135 (1930) (“the obligation 
to remain faithful to treaties has its limits”); Fischer Williams, The Permanence of Treaties, 22 
AJIL 89, 99-102 (1928); A. GOELLNER, L'ARTICLE 19 DU PACTE DE LA SOCIÉTÉ DES NATIONS 
10 (1925) (the rule of pacta sunt servanda is tempered and conciliated by the doctrine of rebus 
sic stantibus); Z. ALINSKI, LES POSSIBILITES DE LA REVISION DES TRAITÉS D’APRES LE PACTE DE 
LA SOCIETE DES NATIONS (1924) (all volumes available at the Hague Academy of International 
Law Library). 

118 See B. POURITCH, supra note 89, at 80. 

H9 Td. at 80-81 (“La Conférence a proclamé le principe de l'impossibilité d'une dénonciation 
unilatérale, un principe contradictoire et incompatible avec ses travaux postérieurs, car, en 
réalité, elle a reconnu la règle rebus sic stantibus et ne s'est occupée que d'en organiser la 
procédure”). 

120 Fd. at 106. 

121 Ironically, the 1878 Berlin Conference was convened when the straits regime created at 
London in 1871 disintegrated into the Russo-Turkish War. See supra note 79. 

122 ] L. OPPENHEIM, INTERNATIONAL LAW 693 (R. Roxburgh 3d ed. 1920). 

#23 One reason for this was states’ insistence on imposing servitudes on other nations. 
Oppenheim’s treatise suggested that these clauses (of which the demilitarization of the Black 
Sea was certainly one) should also be subject to the rebus sic stantibus doctrine. Jd. at 371. Fora 
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zion evade the question whether the declaration really reflected custom; it 
was also a criticism of Covenant Article 19. If states were incapable of 
Apholding the London Declaration’s rule, then surely a provision that gave 
a collection of state representatives (the League Assembly) the right to 
vender international obligations inapplicable was curious indeed. 
Roxburgh, and others,!** instead suggested that a judicial tribunal should 
ule on these matters. 

American publicists in the 1920s, by contrast, were reacting to the rejec- 
ton of the League Covenant by the Senate and tended to discount entirely ` 
efforts to establish a normative basis for the alteration of treaty regimes. 
‘charles Fenwick followed both Lawrence and Hall in their characterizations 
of the declaration!” but added that nations have a primary right of self- 
reservation and that the rebus sic stantibus doctrine was intended to pro- 
mote that right.'*° 

Other theorists were simply devious in their interpretations of the Lon- 
don Declaration. L. H. Woolsey, for example, set it up as a sort of straw 
man. He characterized the declaration as “‘so-called precedent” for the 
unilateral termination of treaties.!?” But he then reconsidered, took note of 
the negotiating history and concluded that all the declaration meant was 
“that a treaty cannot be annulled by one of the parties without the consent 
of the other in circumstances which involve no change in the fundamental 
conditions on which the treaty is based and which show no violation of the 
treaty by the other party.”!*® This obviously skirted the critical issue pre- 
sented by the London Declaration: whether, even with a change of circum- 
stances, unilateral modification of a treaty is permitted. Woolsey was the 
first to imply that the declaration, by its very terms, confirmed, rather than 
denied, the use of the rebus sic stantibus ground. 

This insight was a major contribution to the parallel, and more immedi- 
zte, debate on the termination of unequal treaties in international law. 
Figuring prominently in a cause célèbre before the Permanent Court of 
International Justice,'*° the problem of unequal treaties was also relevant to 
defeated Germany and the small neighbors or overseas dependencies of the 


contemporary treatment of the problem, see S.S. Wimbledon (Fr./Italy/Japan/UK v. Ger.), 
-323 PCIJ (ser. A) No. 1 (Judgment of June 28) (legal status of the Kiel Canal under Versailles 
Treaty). 

124 See 1 L. OPPENHEIM, supra note 122, at 693; Fischer Williams, supra note 117, at 102. 

125 C. FENWICK, INTERNATIONAL LAW 347 (1924). 

126 Td. at 345. 

127 Woolsey, The Unilateral Termination of Treaties, 20 AJIL 346, 349 (1926). 

128 Id. See also 1 P. COBBETT, CASES ON INTERNATIONAL LAw 339-40 (F. Grey 5th ed. 
- 331) (substantially repeats this passage and adds that this “rule may probably be regarded as 
tLe primary rule from which the law of nations on this subject starts”). 

129 See Denunciation of the Treaty of November 2nd, 1865, between China and Belgium 
(Belg. v. China), 1927 PCIJ (ser. A) No. 8 (Order of Jan. 8), where Belgium sought relief from 
(Ziina’s announced denunciation of an 1865 peace treaty containing “unequal” extraterritorial 
p-ovisions. This case was ultimately settled by agreement. It was also the first case of nonap- 
pcarance before the World Court when China refused to agree to the Court’s jurisdiction. 
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great powers. When termination was looked at from this perspective, inter- 
national law publicists inevitably focused on the futility of enforcing onerous 
servitudes imposed by victors over the vanquished. Russia’s exclusion from 
the Black Sea came to be equated with the “spheres of influence” in China 
and the demilitarization of the Rhineland.'*° 

This criticism of regimes that purported to be “perfect and perpetual 
peaces’’!*! could have easily merged with notions of peaceful change, as 
expressed in the League Covenant. But it did not. Instead, those who wrote 
between the wars about the problem of unequal treaties generally rejected 
recourse to an international tribunal, the legal mechanism favored by those 
who advocated peaceful change.'** Moreover, the latter publicists were 
openly contemptuous of the idea that revisions to an onerous peace treaty 
could be negotiated by those states that had originally imposed it. Such 
changes, mused the authors of one historical text, even if “undertaken 
without a war, would have to be bought dearly.’’'*? 

A unique perspective on this issue was offered by John Fischer Williams, 
Britain’s legal representative to the commission enforcing German war 
reparations. There was a certain irony in his characterizing the neutraliza- 
tion of the Black Sea as appropriate for the application of rebus sic stantibus 
to overturn an international servitude,'** while failing to mention the com- 
parable provisions of the Treaty of Versailles on the Rhine and Saar terri- 
tories.'*? Fischer Williams had only the advantage of hindsight; his sole basis 
for distinguishing a regime eligible for modification was whether it was vital 
enough to command support.'*° This reasoning not only was tautological, 
but also ignored the ‘“‘struggle’’ for law in international relations, a process 
that required nations to engage in unilateral acts to achieve their ends. 

Fischer Williams’s interpretation of the London Declaration followed his 
tunnel vision. He suggested that the “legal principle of rebus sic stantibus is 


130 Putney, The Termination of Unequal Treaties, 21 ASIL Proc. 87, 89 (1927). 

131 G, BUTLER & S. MACCOBY, THE DEVELOPMENT OF INTERNATIONAL LAw 523 (1928). 

132 Putney, supra note 130, at 90 (characterizing termination of unequal treaties as neither “a 
matter of strict legal right” nor one that “can be settled by arbitration or before any world 
court or The Hague. It is still a question of diplomacy, and, to a large extent, a question of 
force, as to what a country is able to secure”). The chief proponent of the principle that an 
international tribunal should rule on claims of rebus sic stantibus was the influential Harvard 
Research on International Law. See Harvard Draft on the Law of Treaties, Art. 28, para. (a), 
reprinted in 29 AJIL Supp. 1096 (1935) [hereinafter Harvard Draft]. 

133 G, BUTLER & S. MACCOBY, supra note 131, at 524. See also P. WILD, JR., SANCTIONS AND 
TREATY ENFORCEMENT 13 and 16 (1934); H. KRABBE, THE MODERN IDEA OF THE STATE 
265-67 (Sabine & Shepard trans. 1930) (rejecting the possibility of negotiated modifications to 
treaties when “support for a decision between right and wrong” is based on the “unstable 
foundations of an unorganized legal community”). 

134 Fischer Williams, supra note 117, at 95. 

135 See Treaty of Peace between the Allied and Associated Powers and Germany, June 28, 
1919, Arts. 42-50, 1919 Gr. Brit. TS No. 4 (Cmd. 153), 225 Parry’s TS 188 [hereinafter 
Versailles Treaty] (Article 44 provided that “[i]n case Germany violates [the demilitarization of 
the Rhine] she shall be regarded as committing a hostile act against the powers signatory of the 
present Treaty and as calculated to disturb the peace of the world”). 

136 Fischer Williams, supra note 117, at 98 (“In such conditions the Black Sea clauses might 
be said to be nothing but reminders of a system that was dying or dead”). 
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not affected by the doctrine of the London Conference of 1871; that doc- 
trine remains intact.” !’” Rebus sic stantibus, according to this theory, oper- 
zed of its own force to invalidate a dead or obsolete treaty. “It is not that 
ene party has a right to break an existing tie, but that the tie itself is already 
broken.’’?* Fischer Williams could not, however, answer the objection that 
# nations were not themselves to invoke the rebus sic stantibus doctrine (and 
so remain true to the London Declaration), what authority should do so?'*? 

This was the last station on this intellectual track. It returns us, not 
surprisingly, to Article 19 of the Covenant and its defects. Together, 
Fischer Williams and Woolsey defined the interwar paradox of peaceful 
change. Woolsey, perhaps unintentionally or even disingenuously, had only 
Half reconciled the conflict between the declaration and the rebus sic stan- 
tabus doctrine. Fischer Williams contributed the realization that for this 
reconciliation to take place, a state had either to deny the “‘struggle for law” 
or to surrender its power to challenge a burdensome regime to a suprana- 
teonal authority. 

The London Declaration nonetheless received substantial homage during 
mis period. It was repeated verbatim in the first convention on the law of 
rreaties'*° and in the League Council’s denunciation of Hitler’s remilitari- 
zztion of the Rhineland in 1935.1® It was also cited by the World Court in 
an opinion refusing to apply rebus sic stantibus.'** This recognition spurred 
xe development of a new interpretive school. It emphasized that the decla- 
ration was not inconsistent with the rebus sic stantibus doctrine and that it 
=ictated only the manner of modifying the terms of a treaty. The reconcilia- 
zon offered here was that the declaration spoke only to procedural issues, 
ramely, the propriety of unilateral termination.'** This view, signifying a 
:zird major strand of thought about the declaration, was quickly accepted 
among writers of international law treatises.*4 


137 Td. at 91. 138 Td. at 91-92. 

189 Id. at 102-03; note 124 supra and accompanying text. 

140 Havana Convention on Treaties, Feb. 20, 1928, Art. 10, Pan-Am. L. & T.S. No. 34, 
“sprinted in 4 M. HUDSON, INTERNATIONAL LEGISLATION 2378 (1931) (“No State can relieve 
‘self of the obligations of a treaty or modify its stipulations except by the agreement, secured 
-h-ough peaceful means, of the other contracting parties”). See also Harvard Draft, supra note 
122, at 984. 

141 16 LEAGUE OF NATIONS O.J. 546-52, 569-71 (1935) (resolution of Apr. 18, 1935) (‘‘it is 
act essential principle of the law of nations that no Power can liberate itself from the engage- 
‘nents of a treaty nor modify the stipulations thereof unless with the consent of the contracting 
Tewrties”’; id. at 551). 

142 See Free Zones of Upper Savoy and the District of Gex (Fr. v. Switz.), 1929 PCI] (ser. A) 
*o. 22, at 29-30 (Order of Aug. 19) (Negulesco, J. sep. op.), where it was argued that the 
‘ondon Declaration recognized the rebus sic stantibus doctrine but refused a right of unilat- 
eval termination. See also Oscar Chinn Case (UK v. Belg.), 1934 PCI (ser. A/B) No. 63, at 134 
_udgment of Dec. 12) (van Eysinga, sep. op.) (repeating London Declaration in interpreting 
-R= 1885 Act of Berlin). 

143 See supra note 113 and accompanying text, for Lorimer’s hint at this theory. 

144 See, e.g., T. HUANG, THE DOCTRINE OF REBUS SIC STANTIBUS IN INTERNATIONAL LAW 
£ (1935) (available at the Hague Academy of International Law Library); Harvard Draft,- 
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Seemingly ignored was John Stuart Mill’s challenge to create a legal 
ground for reconciling perpetual treaties with peaceful change. It was taken 
up by only one scholar in this period. Using the common law of contracts as 
the essential premise of his analysis, Harold Tobin suggested that the Lon- 
don Declaration established a rule prohibiting unilateral termination only 
for those treaties which dealt with political (rather than technical) matters 
and which contained stipulations of different rights and duties for the par- 
ties.'*° Agreement constituted the necessary consideration to make the 
treaty binding.'*® Tobin also made the critical distinction between a rule 
that prevented unilateral denunciation of a treaty, and one that required 
unanimous consent for change. The London Declaration, he supposed, was 
evidence only of the first proposition.'*7 

This interpretation, although supported by Tobin only with spurious 
historical evidence,’*® constituted the most lawyerly reading of the declara- 
tion. Those publicists that propounded the procedural nuances of the decla- 
ration were just finding a convenient shortcut to resolve the paradox pre- 
sented by the provenance of the London negotiation. As the 1930s wore to 
a close, however, the cynicism that had prevailed in the writings of interna- 
tional lawyers after the Great War reappeared. The London Declaration 
did not escape the wrath of those who witnessed Japan’s invasion of China, 
Germany’s renunciation of Versailles and Locarno, and that most insidious 
of moments in contemporary international relations, the appeasement at 
Munich. One American wrote in 1939, with perfect justness, that the Lon- 
don Declaration could be ignored since states ‘‘refuse to recognize them- 
selves as moral persons, or as bound by treaty,” and that “the occasion of 
this very proclamation makes almost a comedy of the principle it enunciates 
as essential to international law.’’!* 

Between the wars, therefore, the three most vital interpretations of the 
London Declaration were fully explicated. The declaration was certainly at 
times seen as a sham, and more often as expressive of Bismarck’s vision of 
realpolitik than of Broglie’s useful legal fiction. The League Covenant’s 
challenge of managing peaceful change produced, in an ironic fashion, a 
paradox that allowed no reconciliation of unequal treaties or burdensome 
servitudes with the declaration’s express terms. The only way to make this 
intellectual transit was to characterize the declaration as a mere procedural 
prescription. But this notion failed to make the necessary distinction be- 





supra note 132, at 1124; J. HATSCHEK, AN OUTLINE OF INTERNATIONAL Law 171 (C. 
Manning trans. 1930); 1 D. ANZILOTTI, COURS DE DROIT INTERNATIONAL 458-59 (G. Gidel 


trans. 1929). 
145 See H. TOBIN, THE TERMINATION OF MULTIPARTITE TREATIES 194 (1933). 
146 Td, at 204. 147 Id. at 221. 


148 Tobin noted that the negotiators at London proceeded to modify the 1856 Paris Treaty 
without the approval of some minor states that had signed the earlier document. Fd. at 220. 
The author apparently forgot that Italy was the successor state to the previous Kingdom of 
Sardinia, and that the North German Confederation had succeeded Prussia. Therefore, all the 
parties to the Paris Treaty participated in the London negotiations. 

49 Rodgers, Future International Laws of War, 33 AJIL 441, 444 (1939). 
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tween a rule of unanimity and a bar on unilateral action. And without this 
“istinction, the paradox of peaceful change was never resolved. 


"Modern Views 


Postwar theorists have added little to this interpretive landscape, except 
for new rhetorical plantings. Peaceful change, for example, was trans- 
formed by the United Nations Charter into the more neutral, and less 
-ontroversial, idea of the “peaceful adjustment” of disputes.!°° The London 
Declaration, consequently, was pressed into service as evidence of this very 
=bstract duty of states.’ Under the circumstances, few writers had to resort 
=> criticism of the declaration as a legal sham or diplomatic pretense since it 
zad ceased to be cited as support for a relevant rule of international re- 
-ations.!°? 

If the declaration was neutralized in the process of being co-opted as a 

general principle of law,’ it was also given virtually no recognition in the 
codification of the law of treaties." This was so despite the fact that the 
1969 Vienna Convention on the Law of Treaties” partially answered John 
“tuart Mill’s call for a legal ground to distinguish those treaties that could be 
-nounced under the rebus sic stantibus doctrine.'*® 

Only the procedural nuances of the declaration were subject to further 
mquiry after the Second World War. One group of scholars rather self- 


150 See UN CHARTER art. 14. 

151 See A. Ross, A TEXTBOOK OF INTERNATIONAL LAW 221-22 (1947); cf. J. BRIERLY, LAW 
ZF NATIONS 207-08 (2d ed. 1936) (noting that Covenant Article 19 was an improvement on 
tme declaration). 

152 But see Poch de Caviedes, De la Clause Krebus sic stantibus) à ia clause de révision dans les 
ecnventions internationales, 118 RECUEIL DES Cours 105, 181 (1966 ITI) (who makes this argu- 
went). Another way that scholars reconciled rebus sic stantibus with pacta sunt servanda was to 
_ caim that both were positive-law doctrines and that the former could be legally narrowed in 
@=finition. See Kunz, The Meaning and Range of the Norm Pacta Sunt Servanda, 39 AJIL 180,190 
t1945). This approach was hinted at in the Harvard Draft, supra note 132, at 991-92. 

153 Arguably the weakest of the primary sources of international law. ICJ Statute, supra note 
$5, Art. 38, para. 1(c). See also B. CHENG, GENERAL PRINCIPLES OF LAW APPLIED BY INTERNA- 
TIONAL COURTS AND TRIBUNALS 113, 118-19 (1953) (arguing that rebus sic stantibus is only 
z>plicable in cases where a treaty is interpreted beyond the bounds of what the parties had 
o-iginally intended). 

'®4 The declaration was not mentioned once in what was the most comprehensive analysis of 
tie law concerning the termination of treaties, conducted by the Institute of International 
Law. See 49 ANNUAIRE DE L’INSTITUT DE DROIT INTERNATIONAL 1-297 (1961). 

155 See Vienna Convention on the Law of Treaties, opened for signature May 23, 1969, Art. 62, 
INTS Regis. No. 18,232, UN Doc. A/CONF.39/27 (1969), reprinted in 8 ILM 679 (1969) 
[-ereinafter Vienna Convention]. For a summary of the negotiating history of Article 62, seė S. 
ESENNE, THE LAW OF TREATIES 324-27 (1970). 

156 The Vienna Convention provides that rebus sic stantibus cannot be invoked as a ground 
Er termination unless the change in circumstances complained of (1) was an essential basis of 
consent by the parties (a condition suggested by Tobin, supra note 146); (2) was not foreseen at 
re time of negotiation; (3) radically transforms the obligations of the parties (likewise a 
concern of Tobin, supra note 145); (4) was not a result of breach by the complaining state; and 
(5) does not affect the establishment of a boundary. Vienna Convencion, supra note 155, Art. 
ps, 
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consciously followed Tobin’s lead in identifying the dangers of interpreting 
the declaration to mean that all parties had to agree to the revision of a 
treaty.!®7 One of these writers, like Tobin, premised his criticism on a 
misreading of the declaration and its negotiating history.'** 

Another scholar, Haraszti, also failed to explain why the declaration 
should be regarded merely as a ban on unilateral action.’*? But his is still the 
most honest rendering of a “limited” reading since he admitted that while 
“the conference emphasized the need of an amicable agreement, it was 
silent on the question what should happen if there was no chance for such an 
agreement.” !® Emphasis on that part of the declaration requiring amicable 
agreement is a peculiarly modern, post-Charter development.'®! Haraszti’s 
ideas, which mirrored a socialist view of international law, are preferable to 
the often naive confidence of Western writers in the Charter principle of 
‘peaceful settlement of disputes.”!® The latest interpretive vision of the 
declaration likewise questions this optimism. 


IV. THE POSTMODERN CRITICAL ATTACK AND A PRIMITIVIST RESPONSE 


Interpretations of the London Declaration written after the United Na- 
tions Charter essentially repeated the interwar scholarship, with special em- 
phasis on solving the paradox of pacta sunt servanda and rebus sic stantibus 
with procedural geometry. The duty to observe international obligations 
became a duty to negotiate in good faith. The affirmative mandate of 
“peaceful change,” of modifying obsolescent or dangerous duties, was 
transformed into the modest and more realistic notion that states should 
behave properly in their international relations. The United Nations 
Charter became that most “‘perfect of peaces.’’ Since aggression was oùt- 
lawed, it was assumed that all change would be peaceful. This retreat, from 
principle undoubtedly gave rise to the critical jurisprudence in interna- 
tional law. | 


157 See E. HOYT, supra note 97, at 7; B. SINHA, supra note 81, at 79-81. 

158 B, SINHA, supra note 81, at 81 (where the declaration is interpreted as applicable only toa 
situation where there is a material breach of treaty terms). 

189 See G. HARASZTI, supra note 89, at 336-37. This argument is substantially repeated in 
Haraszti, supra note 33, at 16-19. 

160 G. HARASZTI], supra note 89, at 337. 

161 Cf, E. KAUFMANN, DAS WESEN DES VOLKERRECHTS UND DIE CLAUSULA REBUS SIC 
STANTIBUS (1911), where the most extreme version of the rebus sic stantibus doctrine was 
expressed. Kaufmann rejected the idea that an amicable overture is required before unilateral 
termination. Id. at 221. 

162 See van Bogaert, Le Sens de la clause Krebus sic stantibus» dans le droit des gens actual, 70 
REVUE GENERALE DE DROIT INTERNATIONAL PUBLIC 49, 59 (1966) (an isolated modern 
instance where the declaration was fully endorsed). Jan Verzijl’s answer to Haraszti’s inquiry, 
about what the declaration did noi resolve, is also indicative of Western optimism. He suggested 
that questions of the application of rebus sic stantibus should be referred to an “impartial 
tribunal on the basis of the law in force.” See 6 J. VERZIJL, supra note 4, at 359. See also supra 
notes 132-33 and accompanying text. 


20 THE AMERICAN JOURNAL OF INTERNATIONAL LAW [Val. 82 


While the literature produced by the critical legal studies movement is 
now burgeoning,’® those members of the school who have focused on 
international law have only offered sparse commentary. But what has been 
produced readily defines the contours of the critical attack on international 
law, both as a set of doctrines and as a discipline.’®* The risks in simplifying 
the critical jurisprudence are’ great since it is extraordinarily dependent on 
philosophical and literary tools of interpretation for its vitality and co- 
zency.’® The critical attack on international law is as much doctrinal (not- 
ing the fallacies in essential principles) as it is structural (attacking the man- 
zer of discourse in the discipline). 

Critical jurists have identified three contradictions in the conception of 
siternational Jaw. ‘They are progressively more concrete. The first is struc- 
-ural, the apparent lack of connectedness and relevance among the theory, 
~octrine and practice of international law.'®° The second contradiction is 
~hetorical. It stems from the observation that international law discourse 
suffers from binary arguments of a transformational character.'*’ The 
“ritics suggest that something must be wrong if every argument based on 
“nternational law principles can be ‘‘flipped’’ to express the opposite 
sormative or prescriptive opinion. 

What is wrong, of course, is the substance of the third, and final, doctrinal 
paradox. This contradiction causes the other two and is the insight of the 
critical jurisprudence that merits response here.’ It is none other than the 


163 See, e.g., THE POLITICS OF Law (D. Kairys ed. 1982); Peller, The Metaphysics of American 
Law, 73 CAL. L. Rev. 1151 (1985); Duncan Kennedy, The Structure of Blackstone’s Commentaries, 
23 BUFFALO L. REV. 205 (1979). . 

164 The best exponent of this school is David Kennedy. His views in Theses about International 
Lew Discourse, 23 GER. Y.B. INT'L L. 353 (1980) [hereinafter Kennedy, Theses], form the 
sential basis for this author’s characterization of the critical international law jurisprudence. 
=e also his latest contribution, The Sources of International Law, 2 AM. U.J. INT'L L. & POL’y 1 
(1987) [hereinafter Kennedy, Sources]. For other critical approaches to international law, see A. 
CARTY, THE DECAY OF INTERNATIONAL LAW? A REAPPRAISAL OF THE LIMITS OF LEGAL 
IMAGINATION IN INTERNATIONAL AFFAIRS (1986) (with significant doctrinal reservations), J. 
Foyle, Ideals and Things: International Legal Scholarship and the Prisen-house of Language, 26 
Harv. INT'L L.J. 327 (1985); Note, Applying the Critical Jurisprudence of International Law to the 
“ese Concerning Military and Paramilitary Activities in and against Nicaragua, 71 VA. L. REV. 1183 
1-385) [hereinafter Virginia Note]. 

165 See, e.g., R. DEGEORGE & F. DEGEORGE, THE STRUCTURALISTS: FROM MARX TO LEVI- 
STRAUSS (1972): Gabel, Intention and Structure in Contractual Conditions: Outline of a Method for 
“ritical Legal Theory, 61 MINN. L. REv. 601 (1977). 

166 See Kennedy, Theses, supra note 164, at 359-60. 

167 Td. at 364-67. “Binary argument” means that the responses to an inquiry reduce to two 
‘<pparently) mutually incompatible ideas. Id. “Transformation” means that an idea can stand 
zor its opposite when viewed at either a more abstract or a more concrete level. It also means 
zat the contradictory ideas can themselves cease to be in conflict. For examples of transfor- 
‘uation, see Virginia Note, supra note 164, at 1188-90. 

768 Ignoring the other two contradictions opens the analysis below to the criticism that it, too, 
Lu Ters from the defect of binary/transformative argument. Without undertaking a full 
>22torical assessment of this phenomenon, one can still say that it applies to all modes of 
ir tellectual discourse, not just law. Skillful rhetoricians, which the critical jurists certainly are, 
con always “flip” an argument. See also Kratochwil, Is Internationai Law “Proper” Law?, 69 
XECHIV FUR RECHTS- UND SOZIAL PHILOSOPHIE 13 (1983). 
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collision between sovereign authority and sovereign equality: all nations are 
supreme within their own spheres but stand together as equals.'®? Auton- 
omy conflicts with cooperation, independence with interdependence, sepa- 
ration with sharing. Obviously, this observation is not novel, and those that 
advance it do not pretend it is.” 

It is also no accident that this criticism finds its doctrinal fulfillment in the 
paradox of pacta sunt servanda and rebus sic stantibus. Yet, strangely 
enough, the critical scholars have yet to use this as the centerpiece of any 
attack on an international legal order that countenances both the solemnity 
of obligation and the necessity of change. That this has gone unnoticed in 
their literature'”’ is particularly surprising, given the critical imperative to 
deconstruct a positivist basis for international law norms.'” 


. 169 See Kennedy, Theses, supra note 164, at 368-72. The critics’ terminology for this tension 
in sovereignty has shifted. In a more recent article, Kennedy referred to it as the paradox of 
“normative autonomy” and “normative authority.” Kennedy, Sources, supra note 164, at 23. 
170 This is implicit in David Kennedy’s article, Primitive Legal Scholarship, 27 HARV. INT'L 
L.J. 1, 7-10 (1986). 
171 But see Kennedy, Theses, supra note 164, at 373 n.23, where he observes that 


reciprocity will not tell a state whether it prefers a world in which states respect treaties or 
in which they donot. . . . Either strictness or mercy may be reciprocal. At this point one 
is returned to a decision to follow or break the treaty.. . . [T]reaty breaking is associated 
with national autonomy, and following [a treaty] with international solidarity. But the 
reverse may as well be true. To release a state from a harsh treaty may be an expression of 
merciful community solidarity, while to hold a state to such a treaty may be an expression 
of national autonomy. 


Kennedy emphasizes here the notion of “reciprocity” in state relations, and leaves unaddressed 
the paradox of rebus sic stantibus. 

Kennedy does, however, treat this issue in a later article. See Kennedy, Sources, supra note 
164, at 57-70. His emphasis there is on characterizing rebus sic stantibus as containing ele- 
ments of both “hard” and “soft” rhetorics for discourse on sources of international law. 
Kennedy is particularly interested in what he identifies as the two faces of the rebus sic stantibus 
doctrine: one consensual (the clausula impliedly inserted in all international agreements), and 
the other premised on justice (relieving the hardship imposed by obligations). Id. at 57~61. 
Nevertheless, in his treatment of rebus sic stantibus, Kennedy does not really attack what are 
arguably the inherent contradictions between it and the principle of pacta sunt servanda. 

This problem was discussed earlier in one piece of proto-critical literature. See 2 A. 
OsTROWER, LANGUAGE, LAW, AND DIPLOMACY 794-98 (1965) (noting that the ‘‘peaceful”’ in 
“peaceful change” was a misnomer because of the rebus sic stantibus doctrine). 

Anthony Carty (supra note 164) deals directly with the London Declaration and the problem 
of rebus sic stantibus in international law theory. But one can legitimately wonder if he is a 
member of the critical school. His methodology approximates the critical rhetoric, but he 
concludes that international relations are in a “state of nature,” and that international law 
remains natural law, a result that associates him with the realist branch of the discipline. See 
infra note 190. 

172 The critical jurists apparently accept the supremacy of positive over natural law. See 
Virginia Note, supra note 164, at 1190. But then Kennedy contends that positive law is an 
empty vessel. See his Theses, supra note 164, at 383-84. Treaties, of course, are the ultimate 
source of positive law in international relations. See ICJ Statute, supra note 55, Art. 38, para. 
l(a). 

The critics’ view of the hierarchy of sources in international law is fully explicated in 
Kennedy, Sources, supra note 164, at 17-20, where he notes that 


some hierarchy seems to need to be established in order to develop an internally coherent 
and sufficiently independent scheme of authority. Otherwise, the scheme might produce 
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Sketching the critical interpretation of the rebus sic stantibus doctrine 
and, by implication, the London Declaration begins with this imperative. 
The intellectual history of the declaration reveals a tension between those 
Dositivists who view law as “separate and critical” of state behavior and 
those who see it as “grounded in and fused with” international custom.!”° 
The first group sees the rule of law as actually ordering state behavior. They 
believe that the demands of nationhood inevitably require states to respect 
rules of conduct. Let us call them functionalists. The second school of 
thought cannot allow the state to separate its practice from its principles. 
The only true content to international law, realists would argue, is state 
practice. 

Each of these theories, however, carries a fatal defect. If law is separate 
from the life of the nation-state system, then the problem of ‘‘normative 
source” arises: “it is impossible either to determine the applicability of a 
given legal norm to a factual situation or to distinguish a permissive legal 
tule from a mere gap in the legal system.’’'’* Thus, the critic rebuts func- 
tionalism by asking, “How do we know that a rule of international law 
reflects a norm of state behavior?’ The emphasis here is on the “how”; 
consequently, the critics call this problem “normative source.” The critic 
questions the sources of international law and suggests that they cannot 
produce rules that can be applied to actual state behavior or, even worse, 
that when they are applied, they can be dismissed as “optional,” as not really 
being rules at all. 

If the critics spend most of their energies attacking functionalist theory, it 
15 because realist thought seems to succumb so quickly. Viewing law as in 
identity with state behavior simply deprives rules of what the critics call 
“normative legitimacy.” Here the line of inquiry is neatly switched. The 
critic can ask, “Why should we believe this norm of state behavior is really a 
rule of international law?’ This question demands an answer framed in 
terms of right and sanction, of “legitimacy.” The realist cannot answer since 
zny departure “from a currently recognized norm. . . may. . . indicate a 
shifting consensus toward a new behavioral norm.” 1!” Because of this fluid- 
1zy, realists have no principled way to answer the critics’ question. They 
might as well, and often do, respond that “rules are rules.” 


equally authoritative norms among which one would then be obliged to choose on the 
basis of their content... . 


The sense that hierarchy needs explaining, like the sense that the abstract boundaries of 
enumerated sources need elaboration, reveals the shared sense that sources discourse is 
meant to delimit abstractly and authoritatively the norms which bind states in such a way 
that they might remain free to establish and disagree about the content of these norms as 
their interests or a natural order might dictate. 


ac. at 18-20 (citations omitted). 

173 See Kennedy, Theses, supra note 164, at 383. 

174 See Virginia Note, supra note 164, at 1191. The critics call this an “objective” view of 
positive international law. 

175 Id. This is the “subjective” position for positive international law. 
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The events leading to the negotiations at London captured both realist 
and functionalist tendencies. Russia’s selective renunciation of the peace of 
1856 was a challenge to the established diplomatic order.'”® It represented a 
departure from the norms of state behavior, an episode in the ongoing 
“struggle for law.” Alternatively, the denunciation of the Black Sea clauses 
could have indicated a shifting consensus to a new order that rejected 
international servitudes and accepted changes in circumstances as an im- 
portant element in the equation to preserve peace. The great powers’ re- 
sponse to Russia’s unilateral action also reflected uncertainty about the 
legitimacy and sensibility of the old international regime.'”” But the lesson 
of the London Conference was that the diplomatic order could quickly right 
itself. The new straits regime adopted at London created a new order, albeit 
temporarily.” The declaration could have enunciated either the old rule of 
the Concert system or a new regime for interstate relations. 

This last inquiry has been treated, with varying degrees of sensitivity, by 
the scholars who have written about the declaration and its underlying 
doctrinal significance. Observers who considered the declaration a sham, 
most notably the Frenchman Broglie and Chancellor Bismarck,'’? must 
have believed that international law had no identity beyond that conferred 
on it by the nation-state system. Bismarck’s conception was, once again, pure 
realpolitik. The state was supreme; it could not be judged, nor would it 
judge.'®° Broglie had anticipated the arguments of Hall and Lorimer in the 
generation before the Great War.'*' They, like the critics of today, wanted 
to place their confidence in international law but could not. In their time 
there were too few legal norms; today there are too many.'*? 

In contrast, those that followed the admonition of John Stuart Mill and 
sought a legal or moral basis to distinguish “worthy” from “unworthy” 
treaties were doing nothing more than searching for international law 
norms separate and distinct from state practice. This typically functionalist 
project had two faces. The first was developed by those who had witnessed 
the origins of World War I and knew that the nation-state system was 
atavistic. It could not manage change peaceably. The London Declaration, 
as a result, was misguidedly cited as favoring an objective rule of rebus sic 


176 See supra notes 26-45 and accompanying text. See also A. CARTY, supra note 164, at 
72-73, 

117 Great Britain, Austria and France could have triggered the provisions of the Tripartite 
Covenant, supra note 20. See generally supra notes 46—63 and accompanying text. See also A. 
DAVID, supra note 19, at 28 (“The Declaration of London also marked the beginning of a new 
era in which legitimacy and controlling power concerning the termination of international 
agreements became divorced from one another”). 

178 See supra notes 64-77 and accompanying text. 

179 See supra notes 93-103 and accompanying text. 

180 See supra note 102. This also describes the primitivist position; see below. 

181 See supra notes 104-13 and accompanying text. 

182 See Dinstein, International Law as a Primitive Legal System, 19 N.Y.U. J. INT’L L. & Pou. 1, 
7-8 (1986) (for the observation that international law norms have proliferated in recent years); 
Boyle, supra note 164, at 339. The susceptibility of international law to novel, and destructive, 
norms was also noted by Jan Verzijl, text at note 5 supra. 


~~ 
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stantibus.'** But far from assisting in the process of peaceful change, the 
rebus sic stantibus doctrine was used to deny unilateral actions of states by 
requiring recourse to some supranational authority or tribunal. This at- 
tempt to make international law independent of the nation-state system 
completely failed to prevent the next general war.'** Functionalism was 
unworkable in the interwar period not for lack of organization or will but, 
rather, because of a defect in conception. Peaceful change, the centerpiece 
of this “‘perpetual peace,” had plainly failed as a theory. It was later emptied 
of all meaning. 

The second aspect of the functionalist project to reconcile rebus sic stan- 
tibus with pacta sunt servanda met with happier results. Initiated by 
Tobin,'® and completed in the Vienna Convention,’® a legal ground was 
found to permit the operation of changed circumstances on treaties. But a 
critic will argue that any attempt to codify treaty law in this way would be 
objectionable to both realists and functionalists. It is untenable in precisely 
the same way that the procedural interpretations of the London Declaration 
during the interwar period were misleading and contradictory.*” Modern 
critical scholars, therefore, are now contributing to a debate that was seem- 
ingly adjourned 50 years ago. 

Indeed, the parallelism between the critics’ argument and the Williams- 
Tobin dialogue is apparent. Both start with the major premise that the 
declaration can stand for a rule proscribing unilateral modification of trea- 
ties and for a rule requiring unanimous consent. The interwar publicists 
wrote that something was wrong if both of these interpretations could be 
espoused. Although they identified this paradox, they failed to reconcile it. 
Some leaned toward a functionalist solution, that a supranational authority 
would decide proposed treaty revisions, while others leaned toward the 
realist view that rebus sic stantibus had to be granted full doctrinal force. 

The critics contend that these answers are all wrong. Both functionalist 
and realist theories of this essential element of positive law run afoul of their 
individual contradictions. How can the functionalist goal, of law liberated 
from state behavior, be achieved if the positive law of treaties demands that 
all parties to a convention agree to its termination or modification? One 
nation can always be the spoiler if there is a rule of unanimous consent. 
Earlier writers, including Lorimer and Lawrence, warned about this veto 
phenomenon and the critics have taken up their concerns. The interwar 
2xperience with aggressive totalitarian regimes only confirmed that nations 
seeking to upset the rule of law could exploit the “normative source” prob- 
lem. The postwar response, of a sanctioned great-power veto in the United 


183 See supra notes 127-28 and 134-39 and accompanying text. 

'84 One commentator said that as a result of these interpretations of the London Declaration, 
“[t]he rules were perceived as static, while flexibility, adjustment, and change were regarded as 
political questions. Not only did they not take notice of the problems of peaceful change in the 
relevant social framework, but they also totally ignored the dynamic aspect of conflict situa- 
tions. . . .” A. DAVID, supra note 19, at 28-29. 

185 See supra notes 145-47 and accompanying text. 

186 See supra notes 155-56 and accompanying text. 

187 See supra notes 143 and 144 and accompanying text. 
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Nations Security Council, represented only an admission of the problem by 
functionalists, not a solution. 

Even when the declaration is more modestly interpreted as a ban on 
unilateral modification of treaties, it is wholly inconsistent with the realist 
position. How can that ideal, of law in identity with state practice, be coun- 
tenanced if the will of one nation is denied? When one nation seeks treaty 
revision and is refused by its negotiating partners, we have the problem of 
normative legitimacy. Who grants the right to seek or deny change in the 
international order? In theory, it should not matter whether the change 
being sought is progressive or reactionary, important or trivial. Neverthe- 
less, these are critical factors for the realist. The negotiating history of the 
London Treaty in 1871 demonstrates the application of these factors and 
the formation of a paradigmatically realist resolution to a crisis over treaty 
revision. But the new straits regime did not solve the Eastern Question at all. 
It invited, and incurred, diplomatic disaster. 

The critical jurists can therefore suggest that neither the realist nor the 
functionalist condition can be fulfilled. And, they might add, if neither 
positivist ambition can be achieved with the most positive of sources of 
international law (actual agreements between states), the balance of interna- 
tional law (which is premised on “‘custom’’ and “general principles’’) cannot 
be seriously entertained. 

That outline of the critical jurisprudence on the London Declaration 
includes its contribution to both the doctrinal confusion surrounding rebus 
sic stantibus and the peculiar scholarly debate it sparked. Defining the char- 
acter of a response begins by identifying the unstated assumptions of the 
critics’ conclusion that the essential contradiction in international Jaw is 
sovereignty. Two illusions are apparent. The first is that there is just one 
axial opposition in international law discourse.'** The second is that the 
struggle for law in the nation-state system is entirely adversarial. 19° 

Identification with these two proposed fallacies of the critical jurispru- 
dence results in a particular theoretical division of the discipline.’*° Both 


188 Onuf, Do Rules Say What They Do? From Ordinary Language to International Law, 26 HARV. 
INT'L L.J. 385, 392 (1986) (“A number of opposed, very general principles structure interna- 
tional legal discourse and not all of them derive from the opposition of sovereignty and 
cooperation”). 

189 Id. 

1% Here is a schematic representation of these oppositions: 


Sovereignty is the only 
relevant issue 





agree disagree 
Nations can agree PRIMITIVIST FUNCTIONALIST 
cooperate disagree CRITIC REALIST 


The critical view has been explicated above. The functionalist and realist schools, of course, enjoy 
the greatest currency today and the scholarly debate has proceeded on the assumption that sover- 
eignty can be overcome in international relations. The functionalist and realist disagree strongly, 
however, over whether this is a desirable development. 
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Tunctionalists and realists disagree with the critics’ proposition that sover- 
zignty is the sole organizing principle among nations. Even the most ex- 
ireme debate between these schools’ surrogates, antilegalism and world 
Deace through law, assumes that there are other such organizing principles. 
The functionalist believes that human necessity can overcome the parochial- 
-sm of states. The realist knows that only power matters. A response to the 
critical jurisprudence that accepts the first illusion (that only sovereignty 
matters) but rejects the second (that nations can never cooperate) may. 
~ightly be called “primitivist.”’ 
This designation signals a return to the study of metaphysics in the law of 
ations, particularly those first principles which make no distinction be- 
-ween legal and moral authority.'®! This study, a retrospective on classical 
‘individualistic’ international Jaw,'®* reveals a doctrinal universe that is 
quite a bit more cogent and congenial than that viewed by the critical legal 
studies movement. Sovereignty may indeed be the enduring paradox of the 
ration-state system, but it need not impair the development of legal norms. 
The primitivist accepts the state as the controlling instrument in relations 
among the largest human aggregations. It has earned this status not only 
Decause of an extraordinary legal fiction,'®* but also through recognition by 
ts ostensible competitor, international organizations.'** In addition, the 
nation-state is mandated by the highest sanction that people respect. This 
‘higher mandate” can be defined in a variety of ways. It can be sociobio- 
ogical: the human need to form into meaningful relationships and commu- 
nities for protection, love and support. It may also be divine. In the parable 
of the Tower of Babel, after all, the verdict of the Lord remade the City of 


191 The best description of the style and doctrinal views of the primitive internaticnal legal 


scholars (those writing before 1648) is by David Kennedy, supra note 170, at 5—10. “Primitiv- 
ist,” as used in this article, means an approach to the first principles of international law that 
=mphasizes the unity of natural and positive sources in law and morality. In a later article, 
Lennedy noted that publicists writing before 1648 tended not to ‘‘establish a hierarchy among 
=urces, but suggested that norms from each [category] might, depending upon their content, 
—verrule those of another.” Kennedy, Sources, supra note 164, at 90. This observation applies to 
=ow primitivists view not only the sources of international law, but also its doctrinal contents. 
~ his approach produces, in turn, “source discourse,” which Kennedy disparagingly describes 
= “simply catalogu[ing] norms which comport[] with sovereign will.” Id. 

192 M. SHAW, INTERNATIONAL Law 17-25 (2d ed. 1986). The relevance of this sort of 
zæview has been consistently questioned. In E. YAMBRUSIC, TREATY INTERPRETATION (1987), 
=o less than ten fundamental changes have been noted between today’s world order and that of 
ne Peace of Westphalia. Id. at 2. But one can question whether some of these are real changes. 
=eventeenth-century international relations were, like today’s, polycentric, profuse and ideo- 
agically divergent (with the impact of the Enlightenment), featuring different levels of 

human development” (a comparison of British and Russian cultures should suffice) and 
mitations on sovereignty. 

193 Dinstein, supra note 182, at 25 (for a discussion of the use of this legal fiction in interna- 
~onal law). 

194 See UN CHARTER, Preamble (“We the Peoples of the United Nations”); LEAGUE OF 
~ATIONS COVENANT, Preamble (recognizing that observance of treaty obligations is essential 
ro “the dealings of organized peoples with one another”). 
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God into the nations of men.!® This “cult of sovereignty,’’'®° far from being 
a “mockery” of the “deepest aspirations of humanity,’’'®’ is seen by the 
primitivist as the most successful way to manage violence.'® 

The primitivist further believes that international law is incapable of 
distinguishing between positive and natural sources for its doctrines. This is 
illustrated by the “problem” of rebus sic stantibus and pacta sunt servanda. 
While the critical scholar would argue that the paradox they present reflects 
the essential contradictions in international law, the primitivist does not see 
it as an issue at all. In contending that pacta sunt servanda is a natural-law 
principle par excellence,'*” the critics actually seek to discredit it in compari- 
son with the more virile and robust positive-law basis for rebus sic stantibus. 
This, as noted above,” is an essential part of the critica] jurisprudential 
mission. 

Though a first principle of “classical” international law, pacta sunt ser- 
vanda is not natural law. The duty to execute international obligations in 
good faith necessitates a positive-law source for the norm to be enforced.?”! 
Moreover, although this positive-law norm is “‘an original, unique, and 
juridically undemonstrable hypothesis,”*”* the realization that states must 
consent in order to be bound does not need elaborate proof.?” i 


8 


‘95 Genesis 11:1-9. 

- 1% Paul Ramsey, one of the leading Christian ethicists, discusses this phenomenon. See his 
book of essays, THE JUST WAR 9, 178-79 (1968). Although Ramsey’s endorsement of the 
nation-state system is qualified by the notion of justness (both in war and in peace), this does not 
detract from his view that the state is the institution that must be controlled so that individual 
aggression can be channeled. fd. at 419, 499. 

197 C, JENKS, LAW IN THE WORLD COMMUNITY 32, 34 (1967). 

198 One example unifies primitivist and modern visions of state supremacy: they agree that 
the state is the only human authority that can wage war. See 2 T. AQUINAS, SUMMA THEOLO.- 
GICA 578 (O. Sullivan rev. ed. 1952) (“just war” demands state action); UN CHARTER, Pre- 
amble, arts. 1, 2 (nations are charged with preventing aggressive wars contrary to the Charter). 
See also Mushkat, Who Can Wage War? An Examination of an Old / New Question, 2 AM. U.J. INT'L 
L. & PoL’y 97, 98-101, 104-07. (1987). 

199 See Kennedy, Sources, supra note 164, at 42-43; Boyle, supra note 164, at 337. This is not 
a new idea. See Harvard Draft, supra note 132, at 989 (citing Paradier-Fodéré and Redslob). 

200 See supra note 172 and accompanying text. 

20! See, e.g., 1 D. ANZILOTTI, supra note 144, at 42-44. 

202 Kelsen, Les Rapports de Système entre le droit interne et le droit international public, 14 RECUEIL 
DES COURS 227, 302 (1926 IV). 

203 This assertion has two faces. ‘“‘Auto-limitation’”’ means that treaties are only binding 
because states wish to be bound. This is analogous to free-will theories in municipal contract 
law. See Harvard Draft, supra note 132, at 987, 988; A. CARTY, supra note 164, at 71-72 
(relying on Vattel for this affirmation of pacta sunt servanda); notes 21—25 supra and accompa- 
nying text. 

The second face of this assertion bears on the issue of interpretation of agreements. Some 
scholars suggest that “[w]hen a treaty imposes obligations but does not provide any authorita- 
tive means for interpreting them, it is understood that the parties to the treaty will have the 
power to interpret their obligations for themselves.” J. ELKIND, NON-APPEARANCE BEFORE 
THE INTERNATIONAL COURT OF JUSTICE 118 (1984). This is a much milder proposition than 
the primitivist would assert. This exception does not even reach the issue of termination of 
treaty obligations. For more on this “‘auto-interpretation” theory, see Watson, Autointerpreta- 
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The rebus sic stantibus doctrine has similarly defied this natural/posi- 
tive-law typology. It began as a political theory.*°* The rule changed to a 
positive-law notion based first on the implicit clausula attached to all agree- 
ments,”°° and then on the rubric of peaceful change.” This last transfor- 
mation was particularly significant. “Peaceful change” envisioned a posi- 
tive-law mechanism (the action of the League Assembly) to deny a positive- 
law right (the sanctity of treaties). Peace was placed as the supreme goal. 
The rule of law, arguably the first principle of positive law, was rejected to 
that extent. Today, the rebus sic stantibus doctrine allows states the free- 
dom, within substantial definitional limits,°’ to alter or cancel treaty obli- 
gations. A 

Throughout its doctrinal life, rebus sic stantibus hasbeen offered as both 
a vehicle for, and a brake on, change in the international order. The intel- 
lectual history of the London Declaration indicates the persistence of both 
tendencies. Whenever the doctrine was later invoked in state practice,” the 
pattern of démarche, denunciation and negotiation seen at London in 1871 
was repeated. The doctrine could mask aggression, redress inequality, 
heighten international tensions or serve justice. The critics’ fundamental 
contradiction of sovereignty has not led, in this paradigmatic case, to the 
inevitable ruin of international life. 

Even though the rebus sic stantibus doctrine is not susceptible to the 
deconstruction the critics suggest, it is reminiscent of one absurdity in inter- 
national law theory. This is the general principle, seemingly entrenched in 
the law of nations, that a state may not be a judge of its own cause.” Were 
this a mere rule of procedure for international tribunals, the primitivist 
writer might argue that the supremacy of the state is not compromised by an 
agreement to arbitrate. But the principle has been applied to substantive 
situations, many of which involve the settlement of disputes arising from 
rights and duties created by treaties.?’° 





won, Competence, and the Continuing Validity of Article 2(7) of the Charter, 71 AJIL 60 (1977); H. 
~AUTERPACHT, THE FUNCTION OF LAW IN THE INTERNATIONAL COMMUNITY 3 (1933). 

204 See supra notes 21-23 and accompanying text. 

205 See supra note 24. 

208 See supra notes 115-48 and accompanying text. 

207 See Vienna Convention, supra note 155, Art. 62. 

208 See A, VAMVOUKOS, supra note 24, at 72-127. 

209 See B. CHENG, supra note 153, at 279-89; 1 J. B. SCOTT, ACTS AND DOCUMENTS, 
SECOND INTERNATIONAL PEACE CONFERENCE 367 (1907) (“It is a universally accepted doc- 
trine that no one can be a judge in his own cause and all systems of law adopt it”). See also supra 
motes 54 and 55 and accompanying text. | 

210 See UN CHARTER art. 27, para. 3 (compelling Security Council members party to a 
dispute to abstain in certain instances); South-West Africa— Voting Procedure, 1955 ICJ REP. 
67, 90, 98-99 (Advisory Opinion of June 7) (Lauterpacht, J., sep. op.) (suggesting that it was a 
principle of wide general application, not confined to strictly judicial proceedings); Article 3, 
paragraph 2 of the Treaty of Lausanne (Frontier between Turkey and Iraq), 1925 PCI (ser. B) 
Wo. 12, at 32 (Advisory Opinion of Nov. 21) (ruling that states in the League Council should 
=bstain from voting in disputes between themselves); B. CHENG, subra note 153, at 279 n.4 
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Nemo debet esse judex in propria causa has permeated international law 
discourse, which is inevitable since it implicates the self-judgment of states, 
and rebus sic stantibus is the ultimate form of self-judgment. Pacta sunt 
servanda is not the real counterbalance of rebus sic stantibus. The two can 
truly be reconciled by definitionally narrowing either the one or the other 
to the extent that all contradiction is removed, as is doctrinally the case 
today. But the notion of non-self-judgment cannot be trivialized in this 
fashion; and, as a consequence, it is potentially destructive of international 
order. It fundamentally contradicts the primitivist credo that states are 
supreme within their spheres and that their capacity for self-judgment can- 
not be,usurped or delegated. 

Non-self-judgment also constituted the unspoken and underlying as- 
sumption of the entire debate on the London Declaration. Lord Granville, it 
may be recalled,” summoned only this one legal ground for his critique of 
Prince Gorchakov’s circular. Arguments admitting the existence of rebus sic 
stantibus, but denying its factual or doctrinal applicability to Russia’s denun- 
ciation, were subordinated to the categorical assertion that a state may not 
judge its own continued participation in a treaty regime in the face of new 
circumstances. Perhaps the simple diction of the London Declaration had 
more meaning than its diplomatic context alone conveyed. The rhetorical 
emphasis is on freedom of action: a state may not “liberate itself from the 
engagements of a Treaty, nor modify the stipulations thereof.’?" 

Lord Granville’s hand is evident here,”’® for the construction of the pas- 
sage was intended to constrain that capacity of sovereignty for self-judg- 
ment. It was the last strain of the Concert of Europe, the finale of the former 
law of nations. Baron Brunnow’s ironic aside on the permanence of treaties 
set the tenor for the new international legal order. To those jurists and 
publicists that contributed to the intellectual history charted in this article, 
people who actually experienced Sarajevo and Munich, Versailles and Yalta, 
London in 1871 must have seemed a moment of apparent, but deceptive, 
sanity. No wonder they resented it. No wonder that, as a diplomatic exer- 
cise, the London Declaration was destined to be irrelevant. 

Nevertheless, as an episode in legal imagination in international affairs,?"* 
it was perhaps unsurpassed in richness and texture, influence and impor- 
tance. It was a moment that has since troubled the functionalists in their 
attempts to reconcile the “science” of international law with the reality of 
state practice. The declaration has likewise upset the realists’ vision of power 
politics, for it was an apparent renunciation of that which the nation-state 





(citing three arbitrations, involving state termination of commercial contracts, where the non- 
self-judgment principle was applied). 

211 See supra notes 53-55 and accompanying text. 

212 London Declaration, supra note 3 (emphasis added). 

218 Cf. supra notes 87-92 and accompanying text. 

214 This phrase is borrowed from A. CARTY, supra note 164, at 1~2, 131. See also David 
Kennedy, Book Review, 81 AJIL 451 (1987) (for another opinion of Carty’s contribution). 
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valued most. Far from confusing the critical jurists, this process of thought 
has apparently conformed with their prophecy of the intellectual bank- 
ruptcy of international law. 

Only the primitivists applaud. Only they unconditionally accept the dura- 
bility of the nation-state system. State authority could not have been willed 
away by the delegates at London in 1871; nor can it today be discredited by 
those who seek answers to the essential character cf interstate relations 
outside the orbit of sovereignty. The state’s position in the universe of 
international law is still pre-Copernican. It continues to revolve around 
itself. And so it is no surprise that the “‘science”’ of international law has little 
advanced since its first principles were “‘discovered”’ some three and a half 
centuries ago. We may have abandoned the rhetoric of the law of nations 
but, like the physical realities of gravity and motion, we cannot escape It. 


AGORA: MCDOUGAL-LASSWELL REDUX 


THE MCDOUGAL-LASSWELL PROPOSAL TO BUILD A 
WORLD PUBLIC ORDER 


The January 1959 issue of this Journal carried the famous proposal by 
Myres S. McDougal and Harold D. Lasswell to build a world public order 
based on human dignity that would save the world from nuclear Armaged- 
don and protect democratic values.’ The authors expressed the belief that 
the democratic countries were responding ineffectively to Marxist-Leninist 
expansionism because they appealed to international law rules and princi- 
ples that were asserted or assumed to be universal but, in fact, did not have 
universal effectiveness. Two dangers existed, therefore: the universal 
triumph of totalitarianism or nuclear war between blocs led by the United 
States and the Soviet Union. ‘The proposed world public order would make 
it possible to escape this horrendous dilemma. 

The authors defined all their terms, so they must be understood as terms 
of art. In ordinary language, a “public order” is an effective, peaceful, 
law-governed society.” A society based on “human dignity” is posited to be 
one that is egalitarian and democratic.’ If all the people on earth could be 
brought into such a society, the world would be safe from totalitarianism 
and nuclear Armageddon. Therefore, this Comment will address two ques- 
tions: (1) Is the McDougal-Lasswell proposal a feasible plan for achieving a 
universal, egalitarian-democratic society? (2) Is there any alternative way to 
avoid the universal triumph of totalitarianism and nuclear Armageddon? 


FEASIBILITY OF THE MCDOUGAL-LASSWELL PROPOSAL 


In traditional international law, the aspirations of individuals for justice, 
peace and security are served by a system in which territorially identified 
nation-states are internally and externally sovereign, but are subject to the 


! McDougal & Lasswell, The Identification and Appraisal of Diverse Systems of Public Order, 53 
AJIL 1, 4-5 (1959), reprinted in M.S. MCDOUGAL & ASSOCIATES, STUDIES IN WORLD PUBLIC 
ORDER 3 (1960), and in M. S. MCDOUGAL & W. M. REISMAN, INTERNATIONAL LAW ESSAYS 
15 (1981) [hereinafter cited to AJIL version]. 

Professor McDougal has written a response to this Comment, which appears below. My 
replies to his observations have been incorporated in these footnotes. 

? Id. at 8, 10. “Public order” is “the basic features of the social process in a community,” 
which, in turn, are defined as the prevailing distribution of goal values, the preferred distribu- 
tion pattern, the process of moving from one to the other, and implementing institutions, all of 
which are protected by the legal order. A legal order consists of decisions that are authoritative 
and controlling, together with institutions and sanctions. 

` Id. at 11. “The essential meaning of human dignity as we understand it can be succinctly 
stated: it refers to a social process in which values are widely and not narrowly shared, and in 
which private choice, rather than coercion, is emphasized as the predominant modality of 
power.” 
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limiting norms of international law. The failure of traditional international 
law to attain universal effectiveness and the increasingly effective drive 
toward universality by the totalitarian regimes, led by the Soviet Union, 
have created the present dangers that McDougal and Lasswell seek to avoid. 

McDougal and Lasswell attempt to bypass the internal and external sover- 
eignty of nation-states by defining a ‘‘world social process” in which individ- 
uals participate directly.* They acknowledge that there is not a world society 
{public order), but they say that the world “community” is characterized by 
“interaction,” which is a matter of “going and coming, of buying and 
selling, of looking and listening; and more.”” They assert: 


The participants in the world social process are acting individually in 
their own behalf and in concert with others with whom they share 
symbols of common identity and ways of life of varying degrees of 
elaboration. Whether acting through one channel or the other the 
fundamental goal stays ever the same, the maximization of values 
within the limits of capability.® 


The assertion that individuals participate directly in the world social 
process has the most profound significance. Implicit in this assertion is 
rejection of the basic proposition of the Universal Declaration of Human 
Rights that ‘‘[ajll human beings are . . . endowed with reason and con- 
science . . . .””’ This is the central tradition of Western civilization. If 
human beings are deemed to be rational and moral in nature, it follows that 
they organize and govern the cooperative actions of society in accordance 
with shared beliefs, which give rise to a shared set of meanings in terms of 
which they understand and respond to events, and to shared values, pur- 
poses and principles. This means that a cultural community is necessary to 
the formation of a human society.* 

In a culture-dependent society, members can anticipate the actions of 
zthers because they know in accordance with shared meanings, desire in 
=ccordance with shared values, intend in accordance with shared purposes, 


í Lasswell and associates claim to observe this process “wholly apart from their ‘definitions.’ ” 

-acDougal, The Dorsey Comment: A Modest Retrogression, infra at p. 51, 52 [hereinafter 
dcDougal]. But raw observational data are formulated in conceptions. Their conceptions flow 

zom the assumption that human actions are influenced only by consciousness of the internal 
and external aspects of other actions, See my note 11 infra. Voluntary cooperation in any society 
can occur only among those who are able to understand each other because they use the same 
oct of meanings for interpreting observed events. Lassweil and associates’ assertion that there is 
=> cultural link between observations and actions is itself a premise about human nature that 
cauld become a belief and generate a set of meanings and other components of a culture. 
=adeed, that is exactly what Lasswell and associates have been trying to foster. See my text at pp. 
«7-50 infra. 

5 McDougal & Lasswell, supra note 1, at 7, 11. 

ê Id. at 7. 

7 Art. 1, GA Res. 217 (IID (Dec. 10, 1948). 

® Professor McDougal incorrectly attributes to me the view that cultures cannot transcend 
tie boundaries of nation-states. McDougal, infra at pp. 51~52. It is my position that many states 
ten be based on versions of the same culture, as in Western Europe, but that no society and 
l=zal system can come into being except on the basis of some culture. 
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and guide and limit their actions in accordance with shared principles. Such 
a society is characterized by a network of rights and obligations. Realization 
of rights depends upon faithful performance of obligations. Obligations are 
enforced if need be, and conflicts of interest are resolved on the basis of an 
objective determination of the common good. To use another set of mean- 
ings without fully disclosing to others the differences and their significance 
is to fail to communicate in good faith. To take the benefit of rights and 
refuse to fulfill obligations is to fail to act in good faith. 

A member of a culture-dependent society cannot participate, in good 
faith, in a world social process in any way that is inconsistent with the 
member’s obligations to fellow members of the society. In the United States, 
for example, failing to give “true faith and allegiance” to the United States 
is a serious offense; it is treason if it involves giving aid and comfort to 
enemies. 

It is precisely the general obligation of allegiance to territorially identified 
national societies that is implicitly denied by McDougal and Lasswell when 
they assert that participants in the world social process act on their own 
behalf, either individually or in concert with others—instead of the national 
society acting in the world social process on behalf of its members.” This 
denial is incident to their attempt to build a world society (world public 
order) without building a universal culture of shared beliefs, meanings, 
values, purposes and principles. McDougal and Lasswell base this attempt 
on a comprehensive model of the world social process worked out earlier by 
Lasswell in collaboration with Abraham Kaplan.’® According to Lasswell 
and Kaplan, human beings are actors and they are conscious only of the 
internal and external aspects of acts." 

Persons seek to realize values through their own acts and the coordinated 
acts of groups. A value is a preferred event. Any statement expressing desire 
for realization of a value is a demand. Expectation refers to the preferred or 
described occurrence of an event. If one is indifferent to the occurrence, the 
expectation statement is descriptive; if one has a feeling about the occur- 
rence (desiring it or dreading it), the expectation is sentimentalized. Symbols 
refer to the subjective factors in a social (or political) event. An operation is 


°’ See text at note 5 supra. 

'© During World War II Lasswell was Director of War Communications Research in the 
Library of Congress. A political scientist, he had been “occupied with the theory of propaganda 
for many years.” Lasswell had been seeking to achieve an analysis that would provide the 
empirical significance needed for devising effective strategy and tactics of propaganda and 
intelligence. He sought the help of Abraham Kaplan, a specialist in the philosophy of language 
and scientific methodology. ‘The analysis was finished by the end of 1945. Kaplan joined the 
Philosophy Department of the University of California at Los Angeles; Lasswell became a 
professor at Yale Law School. The analysis was published in 1950. H. LASSwELL & A. KAPLAN, 
POWER AND SOCIETY, at v—vi (1950). 

H! Fd, at 10-13. “A person is an actor characterized as to personality.” “The personality is the 
totality of the personality traits pertaining to an actor.” “A personality trait is a kind of act 
characteristic of a self.” “The self. . . is the set of. . . roles which the ego adopts. . . [in all 
the groups of persons about whose opinion that person cares].” “An ego is an actor using 
symbols.” “A symbol is whatever has meaning or significance in any sense.” 
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the nonsymbol event in an act. (Marking a ballot and dropping it in the 
ballot box is the nonsymbol event in the act of voting.) The act in its 
significance (voting) is a practice, instead of an operation. A response is an act, 
or pattern of acts, characterized in relation to factors that explain or may 
2xplain its occurrence. A response is externalized if it brings about changes in 
zhe environment (by which is meant events, other than the act itself, within 
which the act is included). An internalized response is a factor in the predis- 
Sosition of a person towards future acts.’* 

The cooperation that is characteristic of society begins, according to 
Lasswell and Kaplan, with identification. “Identification is the process by 
which a symbol user symbolizes his ego as a member of some aggregate or 
group of egos. . . .””’® An aggregate consists of persons making the same 
demand, or having the same expectations, identifications or sentiments. A 
group is an organized aggregate. Organization is a pattern of solidarity and 
cooperation. Solidarity is the integration of diversified perspectives. Coopera- 
tion is the integration of diversified operations. A perspective is a pattern of 
identifications, demands and expectations." 

The foregoing definitions by Lasswell and Kaplan must be kept in mind 
when reading the statement of the “world social process” in the 1959 
I{cDougal-Lasswell proposal: 


A value is a preferred event; and if we were to begin to list all the 
specific items of food and drink, of dress, of housing, and of other 
enjoyments, we should quickly recognize the unwieldiness of the task. 
Hence for the purpose of comparing individuals and peoples with one 
another we find it expedient to employ a brief list of categories where 
there is place for health, safety and comfort (well-being), for affection, 
respect, skill, enlightenment, rectitude, wealth and power. Human 
beings the world over devote their lives to the incessant shaping and 
sharing of values, activities which they accomplish by making use of 
patterns of varying degrees of distinctiveness. 


Each identifiable “practice” is a pattern of subjectivities (perspec- 
tives) and of operations. The practices which are relatively specialized 
to the shaping and sharing of value we identify as an “institution.” 


12? Id. at 3-28. 13 Td. at 11-12. 

‘4 Id. at 18-31. It will be seen that I have scrupulously used the meanings of Lasswell and 
=ssociates in stating their proposal, so that I could criticize what they actually propose, rather 
tran what they would appear to be proposing if I were to use the meanings flowing from my 
cwn set of meanings in interpreting their words. Professor McDougal, however, applies the 
creanings of Lasswell and associates to my words and therefore misunderstands some of my 
=atements. For instance, of my reference to the rational nature of human beings, McDougal 
sys that for me persons are “entirely selfish, enjoying no conception of common interest.” 
‘Dougal, infra at p. 56. But it is I who assert that obligation to existing political societies 
wakes individual participation in a world social process treasonable if contrary to the national 
‘wcerest. See my text, supra at p. 43. It is Lasswell and associates who make “good faith” 
neaningless and “loyalty” a sentimental identification or demand. Sze my text, infra at p. 46. 
ith respect to culture, Professor McDougal says that I leave it “highly mystical,” but he 
:">ports this by reference to an article in which Lasswell found culture to be mystical, and 
ignores my explanations in my Comment and my book (to which he refers). McDougal, infra at 
p. 55. 


Pod 


— 


1988] AGORA: MCDOUGAL-LASSWELL REDUX 45 


Hence we recognize institutions of government, specialized to the 
shaping and sharing of power; economic institutions, which focus upon 
the production, distribution and consumption of wealth; religious and 
ethical institutions, specialized to the grounding and specification of 
responsible conduct; mass media and other institutions of enlighten- 
ment; schools of arts, trades and professions, and associated institu- 
tions of skill; pervasive patterns of social class, which are basic institu- 
tions of respect; the institutions of family and friendship (affection); 
and of health, comfort and safety (well-being). These institutions, 
organized and unorganized, utilize the resources of nature in greater 
or less degree in the shaping and sharing of preferred outcomes of the 
social process.’ 


How do individuals and groups achieve values? Values being sought are 
goal values, preferred events. Values already achieved are base values. Per- 
sons acting individually or in groups use base values to effect outcomes that 
will maximize their goal values. All base values (e.g., wealth, power, respect) 
can be used to achieve a desired outcome with respect to any goal value. In 
the world power process, individuals use whatever base values they have at 
their disposal to achieve desired power. Base values are made instrumental 
to desired outcomes by “‘strategies,’’ which are ‘classified according to the 
degree to which they rely upon symbols or material resources.” Diplomacy 
depends primarily upon symbols; military strategy employs weapons. Every 
strategy employs inducements and deprivations, and proceeds in isolation or 
coalition.’® Inclusive groups of sufficient scope are characterized by a public 
order, which is protected by a legal order."” 

The McDougal-Lasswell proposal is a plan to induce individuals in the 
currently existing diverse systems of public order to use all base values at 
their disposal to achieve and preserve the value distribution pattern of the 
proposed world public order. Since it is assumed that individuals enter into a 
public order system solely for the purpose of maximizing their goal values, 
all that is needed is to show a sufficient number of persons in diverse systems 
of public order that their goal values will be truly maximized by supporting 
the world public order. 

Therefore, saving the world from nuclear Armageddon and universal 
totalitarianism becomes a task for scholars. The scholars, particularly 
scholars of international law, must ‘‘disclose to as many as possible of the 
effective leaders, and constituencies of leaders, throughout the globe the 
compatibility between their aspirations and the policies that expedite peace- 
ful co-operation on behalf of a public order of human dignity.”!® The 
scholars are to perform two indispensable functions: “the function of pro- 
viding intelligence and of making recommendations to all who have the will 
and capability of decision.’’'® This is goal clarification on a global scale. 

McDougal and Lasswell assume that the key decision makers to whom the 
savior-scholars would impart intelligence and make recommendations 


15 McDougal & Lasswell, supra note 1, at 7. 
16 Id. at 8. "7 Id. at 10. 
18 Td. at 29. 19 Id. at 28. 
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would be free to shift all the base values at their disposal from support of a 
national public order to support of the recommended world public order. 
They make this assumption because in the Lasswell-Kaplan world social 
process, achieving the cooperation of a society (public order) does not in- 
volve obligations with respect to understanding or actions. “Belief” is not a 
shared premise of understanding, but a predisposition to act. “Faith” is a 
sentimentalized expectation (and therefore can be neither “good” nor 
“bad”). “Loyalty” is a sentimentalized identification or demand.”° Each 
Lasswell-Kaplan acting/aware human being pursues maximization of his/ 
her values. The benefits of division of labor are obtained by integrating the 
subjective and external aspects of acts. Such a society, if it could be achieved, 
would not be culture-dependent. Shared beliefs, meanings, values, purposes 
and principles would be irrelevant, if not impossible. Cooperation would 
~est upon coincidence of goals. The absence of an obligation of allegiance 
‘would leave key decision makers free to shift support to the recommended 
world public order. 

In the Lasswell-Kaplan social process, the absence of shared beliefs, 
meanings, values, purposes and principles also makes it impossible to discuss 
such a shift of support in terms of truth or morality, or to distinguish 
between good faith persuasion and manipulation or deception. Lasswell- 
Kaplan acting/aware human beings are equal in that each has a set of goal 
values that he/she is seeking to maximize, and each is unable to reason with 
others and to reach agreements about the world they live in, the purpose of 
Lfe, what is to be desired and what shunned, the causes of events, and a just 
distribution of rights and obligations in a cooperative effort to survive and 
=rosper. However, each can determine the share of goal values he/she 
wants, observe the present distribution of goal values, observe factors that 
affect the distribution of goal values, anticipate the effect upon value distri- 
=ution of new events such as scientific inventions, and plan strategy and 
:actics to accomplish the desired goal value distribution as rapidly and effi- 
ently as possible.*! 

In the social process of Lasswell-Kaplan persons, actor A is trying to 
maximize A’s goal values by imparting to all other actors the intelligence 
sained by A through empirical investigation, and by recommending to them 
that they act in ways that will maximize A’s goal values. A is making a 
manipulative use of intelligence. This is why Lasswell and McDougal call 
their jurisprudence “‘configurative.”’ Lasswell and Kaplan defined a ‘‘con- 
feourative approach” as one that adopts the manipulative and the contem- 
plative approach.** Lasswell said that his collaboration with McDougal 
began when Lasswell “was in search of colleagues in various fields of knowl- 
edge who perceived the importance of a configurative approach and who 


20 H, LASSWELL & A. KAPLAN, supra note 10, at 21 n.7, 24. 

21 McDougal & Lasswell, supra note l, at 11-15. These are the steps that the authors specify 
ro~ the scholars who undertake to clarify the values of the key decision makers that are targeted 
+c shift their base values to the support of the proposed world public order. 

*2 H, LASSWELL & A. KAPLAN, supra note 10, at xiii. 
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were willing to develop the implications of a comprehensive working model 
of the social process.’’** 

The manipulation involved in the configurative approach to the world 
social process would be relatively benign if the persons who are caused to 
shift their base values from a national public order to the proposed world 
public order share the goal values of the manipulators. McDougal and 
Lasswell assume that the key decision makers whose support the savior- 
scholars would cause to be shifted will share the goal of an egalitarian-demo- 
cratic distribution of values, which they assert to be the essential meaning of 
human dignity. They say, “We postulate this goal, deliberately leaving ev- 
eryone free to justify it in terms of his preferred theological or philosophical 
tradition.”** On the question whether key decision makers in the diverse 
systems of public order do share the postulated goal, the authors say: “‘For- 
tunately, advantage may be taken of the fact that the major systems of public 
order are in many fundamental respects rhetorically unified. All systems 
proclaim the dignity of the human individual and the ideal of a worldwide 
public order in which this ideal is authoritatively pursued and effectively 
approximated.’’*° 

Granting, arguendo, the truth of the assertion, a unity that is only rhetori- 
cal is not a strong basis for attracting the support of key decision makers in 
national public orders—especially when it is realized that national societies 
would not willingly be deprived of the base values sought to be shifted to the 
world society. And the national societies would have a valid claim upon 
those base values. Individuals form societies to get the benefit of coopera- 
tion; the base values at the disposal of an individual result from the func- 
tioning of the society, not from the independent efforts of the individual. 
The difficulties arising out of an attempt to put the values created by one 
society at the service of another society are objective; they cannot be evapo- 
rated by rhetoric. Furthermore, the targets of the McDougal-Lasswell plan 
are key decision makers precisely because they are the beneficiaries of un- 
equal distribution of values in their national systems. Why would they be 
attracted to a world society in which values were more equally distributed? 

McDougal and Lasswell further assert that “[t]he modern world is a 
cauldron of aspiration for a better life on the part of millions of human 
beings hitherto devoid of any expectation of receiving serious consider- 
ation.”? Doubtless this is true, but the proposed world society cannot be 
built by the have-nots of the national societies, who have few base values to 
bring with them. It seems likely, therefore, that those who would be at- 
tracted to a McDougal-Lasswell world society (public order) of egalitarian- 
democratic human dignity would not bring the base values to make it viable, 
and those who control the needed base values would not be so attracted. 

Furthermore, the proposed world society (public order) of egalitarian- 
democratic human dignity, does not, in fact, avoid dependence upon a 


23 | asswell, Introduction, in W. M. REISMAN & B. WESTON, TOWARD WORLD ORDER AND 
HUMAN DIGNITY, at xiii, xvi (1976). 

24 McDougal & Lasswell, supra note 1, at 11. 

25 Id. at 5. 26 Id. at 6. 
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culture. The evidence for this conclusion begins with an inadvertent admis- 
sion against interest by Lasswell and Kaplan. Their core definition of the 
entities that participate in the world social process, namely, an acting organ- 
ism that is aware of the internal and external aspects of acts, is not the 
statement of a scientific fact—like gravity. It is a nonempirical premise 
about human nature, an idea. When such an idea seeps into the conscious- 
ness. of enough persons over a sufficient period of time to become, for them, 
a part of the reality they must reckon with, like it or not, it becomes a 
belief.?’ 

Such an idea/belief is capable of generating a set of meanings that be- 
Hevers use to understand and respond to events. The delineation of the 
meanings implied by the Lasswell-Kaplan premise is precisely the task un- 
dertaken by them in their analysis of the world social process.?® Lasswell and 
Kaplan anticipated that a set of shared values would be used to guide and 
justify social relations established under conditions understood in terms of 
the meanings they proposed. They said: 


From a manipulative standpoint, the social sciences are better desig- 
nated as policy sciences—their function is to provide intelligence perti- 
nent to the integration of values realized by and embodied in inter- 
personal relations. We conceive of political science as one of the policy 
sciences—that which studies influence and power as instruments of 
such integration. The problem of social policy is that of creating con- 
ditions under which power can and does act integratively in relation to 
the major values of society as a whole.*® 


The configurative approach combines the study of empirical propositions 
af political science (the contemplative aspect) with the value judgments of 
political doctrine (the manipulative aspect). Political science, as a policy 
science, studies the present distribution of power, but it also studies how to 
range that distribution so that it accords with the distribution preferred by 
the investigator. 


The functions of the scientist overlap and interact with those of the 
policy maker... . 


. . . Our own values are those of the citizen of a society that aspires 
toward freedom. Hence we have given special attention to the formu- 
lation of conditions favorable to the establishment and continuance of 
a free society.”° 


ka the 1959 proposal, McDougal and Lasswell established the set of pur- 
poses by postulating a goal of egalitarian-democratic human dignity. All 
who adhere to the nonempirical premise?! and adopt the set of meanings are 


37 J. ORTEGA Y GASSET, CONCORD AND LIBERTY 18-19 (1946). 

=8 See H. LASSWELL & A. KAPLAN, supra note 10. 

“9 Id. at xii. 8° Td. at xiii. 

+l Professor McDougal denies that this postulation is metaphysical or transempirical because 
‘designative reference” is made “to the interactions of individual human beings.” McDougal, 
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expected to join in pursuit of the purpose, which 1s defined in terms of 
values. 

There followed, from McDougal and various associates, sometimes in- 
cluding Lasswell, a spate of massive volumes,°*” and a flood of articles, book 
reviews, speeches and comments,”® that put forward principles and rules for 
every issue of international law. Julius Stone pointed out that in none of 
these studies did McDougal and associates make the comprehensive empiri- 
cal investigation that they specify for the scholars who are charged with 
building the world public order.** This is understandable. McDougal and 
associates were not, in fact, engaged in building the world public order— 
they were engaged in building a world culture of egalitarian-democratic 
human dignity, whose adherents would then build the world public order. 
All the components of a culture are there: the nonempirical premise that is 
to be adhered to as a belief, the set of meanings, the purpose and the values 
to be shared, the implicated principles and rules. In their teaching, at Yale 
Law School, McDougal and Lasswell recruited promising young scholars 
into the culture of human dignity in their famous seminar, “Law, Science 
and Policy.’ 

To the extent that McDougal and Lasswell proposed building a world 
public order (society) that would not be culture-dependent, it must be con- 
cluded that the proposal is not feasible.*° The conclusive proof is the fact 


infra at p. 54. But whether a proposition is empirical is determined by whether it is derived 
from, or based on, empirical data, not whether it is expected to be applied to empirically 
knowable events. On McDougal’s version of empirical, the word of God from the mouth of an 
evangelistic preacher would be empirical because the members of the flock are expected to 
abide by it in their interactions. 

32? M. S. MCDOUGAL & ASSOCIATES, STUDIES IN WORLD PUBLIC ORDER, 1058 pp. (1960); 
M. S. MCDOUGAL & F. FELICIANO, LAW AND MINIMUM WORLD ORDER, 872 pp. (1961); M.S. 
McDouGaL & W. BURKE, THE PUBLIC ORDER OF THE OCEANS, 1226 pp. (1962); M. S. 
McDOouGAL, H. LASSWELL & I. VLASIC, LAW AND PUBLIC ORDER IN SPACE, 1147 pp. (1963); 
M. S. MCDOUGAL & H. LASSWELL, THE INTERPRETATION OF AGREEMENTS AND WORLD 
PUBLIC ORDER, 410 pp. (1967); M. S. MCDOUGAL, H. LASSWELL & L. CHEN, HUMAN RIGHTS 
AND WORLD PUBLIC ORDER, 1016 pp. (1980); M. S. MCDOUGAL & W. M. REISMAN, INTERNA- 
TIONAL LAW IN CONTEMPORARY PERSPECTIVE: THE ORDER OF THE WORLD COMMUNITY, 
1548 pp. (1981). 

33 See Bibliography, in W. M. REISMAN & B. WESTON, supra note 23, at 579. 

54 J. STONE, VISIONS OF WORLD ORDER 29 (1984). 

35 See Lasswell, supra note 23. 

38 Professor McDougal asserts that I find “the promotion of the values of human dignity ona 
transnational scale” to be “as dangerous to peace as the promotion of totalitarianism.” 
. McDougal, infra at pp. 55—56. I suppose this is intended to be scathing; but it is close to the 
_ mark. Worldwide victory by totalitarianism would cause immeasurable suffering. But promo- 
tion on a transnational scale of a postulated “human dignity” that everyone is free to define 
according to the shared, operational meaning of human dignity in each of the world’s cultures 
will only undermine the effective power of national societies, and it can never generate suffi- 
cient voluntary cooperation to bring into being a nontotalitarian world society. The acting/ 
aware human beings of Lasswell and associates are free to shift their support from national 
societies to a world society of postulated human dignity; but they would do so only if convinced 
they could get more of what they want, and they would remain free to shift their support back 
to a national society, or to a world society of a different type, whenever self-interest would be 
served. I do not wish to face a choice between worldwide tyranny and worldwide anarchy. 
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that they themselves turned to the effort to build, through policy science, a 
world culture of egalitarian-democratic human dignity as the basis for build- 
ing the world public order. 


AN ALTERNATIVE WAY TO AVOID TOTALITARIANISM 
AND NUCLEAR ARMAGEDDON 


In their statement that all of the major systems of public order are rhetori- 
cally unified, McDougal and Lasswell say, “All systems proclaim the dignity 
of the human individual and the ideal of a worldwide public order in which 
this ideal is authoritatively pursued and effectively approximated.’”®’ This 
statement implicitly acknowledges that the diverse systems have different 
operative meanings of “dignity” and of “human individual.” These mean- 
ings are a part of the differing cultures. To the extent that McDougal and 
Lasswell proposed a new culture of egalitarian-democratic human dignity 
that would be embodied in a worldwide public order, they have complicated 
the problem, instead of solving it. They have added one more culture 
candidate for universal adherence and universal social implementation. 

If the struggle for universality between culture-dependent social systems 
<annot be resolved by building a social system that is not culture-dependent, 
iz is time to question the assumption that one culture and one social system 
should, or inevitably will, become universal. The assumption is reinforced 
xy the desire for the same sort of effective law enforcement in the world 
arena that is achieved within national societies, and by the fear of nuclear 
“isaster if the present struggle between culture-dependent social systems 
>ontinues. 

Surely, it is time to recognize that the greatest danger arises from the 
Jaim of each of the competing cultures to universal validity. ‘This claim to 
“niversal validity fueled the cultural imperialism of the European nation- 
riates and the United States, which, by military conquest and economic 
pressure, brought all other peoples under colonialism, or the threat of it. 
The claim of universal validity for the culture of Marxism-Leninism fuels 
the new cultural imperialism of the “socialist bloc” states,” which conquer 
by international revolution. Why should the world be condemned to a 
fature in which these two cultures (and perhaps the new culture of egalitar- 
=n-democratic human dignity) contend for universality, and all peoples not 
<ctively engaged in the contention have no alternative but to accept the 
direction and control of the winner, or share in the apathy of stalemate or 
the holocaust of nuclear destruction? 

As long as the assumption of cultural universality is held, cultural differ- 
ences divide the peoples of the earth, because it must be determined which 
will prevail and dominate. As soon as the assumption of cultural universality 
is relinquished, cultural differences. are seen as welcome diversity. The 


*7 McDougal & Lasswell, supra note 1, at 5. 
*8 This author has called these states ‘‘party-states.”” G. DORSEY, BEYOND THE UNITED 
ILETIONS 7—17 (1986). 
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Jewish people preserved a distinctive culture throughout two thousand 
years of diaspora, and those Jews who wish to do so can now participate in 
building and preserving a society based on that culture. There is continuing 
validity in the traditional Indian culture, in Islamic culture, in Buddhist 
culture, in traditional Chinese culture, in sub-Sahara African culture. 
Surely, diversity will increase as new potentialities of life and nature are 
discovered by science and made possible by technology.” 

The alternative way to avoid the universal triumph of totalitarianism and 
nuclear Armageddon is to pursue the more modest goal of clusters of na- 
tional societies based upon a variety of cultures. -This goal follows from 
acceptance of cultural diversity, instead of cultural universality, as the basis 
of international law. Every culture grasps some part, but not the whole, of 
the rich and complex meaning of existence. It should be the basic principle _ 
of international law that persons who share fundamental beliefs about the 
world and human nature have the right to organize and govern their activi- 
ties in accordance with the social implications of those beliefs; but they do 
not have the right to impose the beliefs or the social system upon others. Ina 
world characterized by clusters of national societies based on a variety of 
cultures, peace and security would depend upon an international law of 
cultural tolerance and negotiated agreements based on mutual advantage. 


GRAY L. DoRSEY* 


THE DORSEY COMMENT: A MODEST RETROGRESSION 


It seems to me, with all respect, that the Comment by Professor Dorsey 
exhibits a minimum understanding both of the contemporary world and of 
the theory and intellectual procedures recommended by Harold Lasswell 
and his associates for inquiry about the role of international law in that 
world. Certainly Professor Dorsey and Lasswell and associates observe very 
different worlds, have very different conceptions of international law, and 
recommend very different methods of inquiry. It is not clear that Professor 
Dorsey is constrained by empirical observation and modern scientific 
methods of inquiry. 

For Professor Dorsey, as developed in this Comment and in his book,! 
there is no global community of humankind in the sense of an interdeter- 
mination and interdependence in the shaping and sharing of values. All he 
can observe is an aggregation of nation-states, each characterized by a 
unique, impermeable “culture” that stops short at national boundaries. 
“The nation-state system,” he explains, “is a cultural system.” ‘This 


3 This paragraph is quoted from my book, id. at 83-84. 

* Charles Nagel Professor of Jurisprudence and International Law, School of Law, Washing- 
ton University at St. Louis; President (1975-1979), International Association for Philosophy of 
Law and Social Philosophy. 

! G. DORSEY, BEYOND THE UNITED NATIONS: CHANGING DISCOURSE IN INTERNATIONAL 
POLITICS AND LAw (1986) [hereinafter Book]. 
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means,” he adds, ‘‘that the members have much the same beliefs about the 
world, human nature, what is worth having, how to know, who can know, 
and have much the same values and purposes.’’* He nowhere explains why 
beliefs, natures, values and purposes cannot transcend the inherited, and 
continuously changing, boundaries of nation-states. According to Dorsey, 
the individual human being and his many associations other than the na- 
tion-state cannot act directly in world social process; the nation-state must 
act for them.” It would be treason for the individual to act, since in violation 
of “obligation” to the nation-state.* For some incredible reason, for individ- 
_uals to act directly in world social process would be to reject “the basic 
Sroposition of the Universal Declaration of Human Rights that ‘[a]l] human 
Deings are. . . endowed with reason and conscience. . ..’ ”” It seems that 
cational human beings can only organize in exclusive communities with 
people who think and talk exactly as they do; hence, people “endowed with 
reason” must opt for tribal and smaller units and cannot participate in a 
transnational social process. While he offers no map of a comprehensive, 
global process of effective power, Professor Dorsey does repeatedly insist 
that the bases of effective power are to be found in assets irretrievably 
docked within the pounganes of nation-states and that it is futile to try to 
change the situation. The conception of international law projected by 
Professor Dorsey is that of the positivist paradigm: a body of rules that 
regulates the interactions of, expresses the “sovereignty” of, nation-states, 
without applying directly to the activities of individual human beings and 
their various associations. In his book he states concisely: “International 
Law. . . is the body of rules for distributing among states the authority to 
zovern human activities.””’ A contrasting conception of transnational ex- 
~ectations and decisions about authority and control, relating to the activi- 
z-es of all participants in a global community process, would be dangerously 
conducive of a destructive universality. 

Lasswell and associates, both in the article under attack by Professor 
Dorsey and numerous other monographs and books,® have observed, and 
sought to map, a very different world. They can observe that there is in fact, 
wholly apart from their “definitions,” a comprehensive earth-space commu- 
ty of the whole of humankind, transcending all national boundaries, in the 
sense of interdetermination and interdependence in the shaping and shar- 
ing of all values, even that of survival.’ The participants in this most com- 
prehensive community process they observe to be, not merely nation-states, 


* Book at 31. 

* We are tempted to ask: Did anyone ever see a “nation-state” “coming and going” or 
“cuying and selling” or “looking and listening’? Dorsey, The McDougal-Lassweil Proposal to 
Bald a World Public Order, supra at p. 41, 42 [hereinafter Comment]. 

“ Id. at 43. 5 Id. at 42. 

“ Id. at 47. 7 Book at 4. 

* The citations offered by Professor Dorsey are ample. 

~ Expansion and documentation of the description offered in this paragraph may be found in 
Ef. S. MCDOUGAL & W. M. REISMAN, INTERNATIONAL LAW Essays (1981), and M. S. 
I4CDOUGAL, H. LASSWELL & L. CHEN, HUMAN RIGHTS AND WORLD PUBLIC ORDER (1980). 
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but the individual human beings who create nation-states and all their other 
groupings and associations, such as international governmental! organiza- 
tions, political parties, pressure groups and private associations specialized 
to all demanded values. They discern also, as a most important component 
within the comprehensive community process, an ongoing process of effec- 
tive power, equally global in reach, in which decisions are in fact taken and 
- enforced by severe deprivations or high indulgences, irrespective of the 
wishes of particular participants.’ The bases of power at the disposal of 
participants in this process of effective power, they note, are not restricted 
to physical resources hermetically sealed within nation-states; resources are 
important only as potential values, and in a world in which individuals and 
goods are in constant movement, reciprocities and retaliations with respect 
to all values become bases of power. In addition, as science and technology 
advance on a global scale, enlightenment and skill, as well as conceptions of 
rectitude and responsibility, become of increasing significance. 

Many of the decisions taken in the larger process of effective power, 
Lasswell and his associates further observe, are taken, not by sheer naked 
power or from convenience, but rather from perspectives of authority: these 
decisions are made by participants who are expected to make them, in 
accordance with policy criteria expected by community members, in estab- 
lished structures of authority, with enough bases in power to secure conse- 
quential control, and by prescribed procedures. Upon close examination, 
this flow of authoritative decision within the larger, global community can 
be seen, as within lesser communities, to be composed of two distinct, 
though interrelated, kinds of decisions: “constitutive” decisions, which es- 
tablish and maintain the most comprehensive process of authoritative deci- - 
sion, and “‘public order” decisions, made within the constitutive process, in 
regulation of the larger community’s different value processes. The consti- 
tutive decisions are those that establish who the authoritative decision 
makers are, what fundamental policies they are to apply to what problems, 
the arenas of their interaction, the bases of power at their disposal, the 
procedures that they may employ, and the various activities or functions by 
which law is made and applied. The public order decisions are those that 
determine how resources are allocated and employed, how wealth is pro- 
duced and distributed, how human rights are promoted and protected, how 
enlightenment is encouraged or blighted, how health is fostered or ne- 
glected, and so on. The conception of international law recommended by 
Lasswell and his associates makes reference to the totality of this flow of 
authoritative decision, both constitutive and public order, within the global 
community: international law is most realistically regarded, after the model 
of the American Legal Realists with respect to the law of any community, as 
that comprehensive process of authoritative decision by which the members 


10 Extended description of the global process of effective power is offered by McDougal, 
Reisman & Willard, The World Process of Effective Power: The Global War System, in POWER AND 
POLICY IN QUEST OF Law: ESSAYS IN HONOR OF EUGENE VICTOR Rosrow 353 (M. S. 
McDougal & W. M. Reisman eds. 1985). 
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of the larger community of humankind seek to clarify and secure their 
common interests in the shaping and sharing of all values. The inherited 
body of rules, described as international law in the positivist frame, with its 
abundant complementarities, ambiguities and incompletions, has meaning 
only insofar as it refers to past decision or to the guidance, not command, of 
future decision. 

For detailed inquiry about the role of law (the making of decisions and 
“heir consequences) in the larger global community of humankind, Lasswell 
and associates recommend both a comprehensive, careful mapping of that 
Drocess, including its components in effective power and authoritative deci- 
sion, and the employment of a number of distinct, though interrelated, 
-ntellectual procedures.'! They recognize that the making or recommend- 
cng of decisions, rational by the criteria of common interest, requires that 
the decision maker or scholar be able to formulate problems in terms of the 
values at stake, both for the immediate parties and for the various communi- 
ties of which they are members, and to explore the largest possible context 
of such problems for identifying and testing options in decision in terms of 
their value consequences for the different parties and communities. Hence, 
for the mapping of community processes, both comprehensive and lesser, 
they proffer theory for description in terms both of component value proc- 
=sses (power, respect, enlightenment, wealth, well-being, skill, affection, - 
rectitude) and of institutional practices specialized to each value (participa- 
ñon, perspectives, situations, base values, strategies, outcomes), which can 
he made as comprehensive and as precise as any particular problem may 
require.'* From such description, it may be seen that the notion of imperme- 
=ble national cultures is a delusion: different people may pursue the same 
«alues, achieve the same value consequences, by many different institutional 
Zractices. 

For guidance in making or recommending particular decisions, Lasswell 
znad associates recommend the explicit postulation, rather than derivation or 
zssumption, of a fundamental community commitment to the historic values 
o: human dignity, as contemporaneously expressed in the emerging global 
bl] of human rights (the Universal Declaration of Human Rights, the many 
zacillary conventions and decisions) and many national constitutions and 
cacisions.'* It should require no elaboration that there is nothing metaphysi- 
cal or transempirical] in the postulation of a community commitment in 
t=rms that make a designative reference to the interactions of individual 
r aman beings in the shaping and sharing of particular values.'* The more 


1 These recommendations are stated in some detail in the article attacked by Professor 
—eorsey. See also the citations referred to supra note 8. 

12 The relevant global processes are described in these terms in great detail in M. S. 
+=DOUGAL, H. LASSWELL & L. CHEN, supra note 9. 

13 In chapter 4 of McDougal, Lasswell, and Chen, id., we document that this postulation is 
re3idly becoming customary international law. In later chapters of the book, we illustrate how 
tL2 postulated policies may be, and are being, applied to a variety of particular problems. 

t In his Comment, supra at p. 48, Professor Dorsey refers to our postulated goal of “‘egali- 
tatian-democratic human dignity” as having a ‘‘nonempirical premise.” A postulation that 


1988] AGORA: MCDOUGAL-LASSWELL REDUX 55 


specific intellectual procedures recommended by Lasswell and associates as 
manifestly relevant, even indispensable, to the making or recommending of 
decisions rational by the criteria of common interest may briefly be recapit- 
ulated. 

First, the clarification of goal. A provisional relation of postulated com- 
munity commitments and authoritative prescriptions to particular problems 
in projection of possible outcomes in decision. Such possible outcomes are 
provisional since they require testing by the other relevant intellectual pro- 
cedures. 

Second, description of trend. The examination of past trends in decision 
upon problems raising comparable policies for whatever wisdom they may 
yield about options in decision and the value consequences of different 
options. Note may be taken not only of immediate consequences but of 
aggregate consequences through time. 

Third, analysis of conditioning factors. An exploration of the environ- 
mental and predispositional factors affecting past decisions upon compa- 
rable problems and of the constraints that such factors have imposed upon 
the choice of options. 

Fourth, projection of future developments. The projection of value goals, 
trends and conditions into the future, considering how probable changes in 
conditions may affect both options in decision and the value consequences 
of different options in decision. 

Fifth, invention and consideration of policy alternatives. The identifying 
and the making of a culminating commitment that best expresses the com- 
mon interests in postulated values of the parties to a problem and of the 
communities of which they are members. For some problems in some con- 
texts it may be necessary to reorganize the framework of interaction be- 
tween the parties, in a reformulation of the problem, in order to achieve an 
appropriate integration of all interests. 

Professor Dorsey offers no systematic statement of descriptive theory or 
intellectual procedures. The key concept in the structure of his argument is 
that of “culture,” which is left highly mystical.’ All we can learn is that it 
has many national forms, sometimes has “‘nonempirical” premises that seep 
into consciousness, and is very difficult, if not impossible, to change. He 
makes no explicit postulation of a community commitment to goal values 
and derides the suggestion that “‘an egalitarian-democratic distribution of 
values” is an “essential meaning” of human dignity.’° The promotion of the 
values of human dignity on a transnational scale he finds as dangerous to 


makes a designative reference to interactions between human beings in the shaping and sharing 
of values is scarcely nonempirical. 

_ '® Lasswell indicates some of the difficulties in describing culture, and the interrelations of 
culture and personality, in Person, Personality, Group, Culture, 2 PSYCHIATRY 523 (1939). Pro- 
fessor Dorsey is confronted with especial difficulties because of the miraculous powers he 
attributes to culture. His conception bears some resemblance to the community “‘geist’’ of the 
historical jurists of the previous century. 

16 Comment at 47. 
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peace as the promotion of totalitarianism.'” He indicates no particular intel- 
lectual procedures as especially relevant to inquiry about law in his world 
and mocks the specific tasks Lasswell and associates recommend as relevant, 
if not indispensable, to rational decision and recommendation in the com- 
mon interest.’ He suggests that the social sciences seek to be empirical but 
nave limited predictive capabilities “because human actions are not deter- 
mined by nature but by culture.’’!° He finds difficulty in that “the currently 
dominant method of thought about human associations is concerned with 
empirical evidence of causal relations between antecedent and consequent 
events of human behavior” and in that questions of “right or wrong” are 
determined by “their practical consequences.’’*° He suggests a preference 
for the methods of the Middle Ages when questions of right and wrong were 
determined “by moral philosophy, which reasoned deductively from as- 
sumed truths about the world and human nature.’’*! He asserts that “‘if the 
cultural basis of human action is not understood and respected, attempts to 
control human events beneficially, can be disastrous’ and insists that the 
“failure to recognize the cultural basis of human action and association 
produces its most dangerous illusions in peace activism.’’** It is most un- 
happy that Professor Dorsey gives us so few clues about how to recognize 
this all-important “‘cultural basis.” Possibly, as Justice Stewart said of por- 
nography, we can only know it when we see it. 

It may be noted that the dangers dichotomized by Professor Dorsey at the 
=eginning of his Comment, as between the triumph of totalitarianism and 
=uclear war, do not exhaust the possibilities. There is the further possibility 
zf a continuing inadequate international legal system in which expectations 
=f violence and anxiety remain high, crippling all productive activities and 

eaving the vast numbers of people already under totalitarian rule perma- 
tently denied opportunity for lives of human dignity. In his proposal that 
we “pursue the more modest goal of clusters of national societies based 
xpon a variety of cultures’’** and forgo the transnational promotion of the 
values of human dignity, Professor Dorsey would appear to opt for this third 
alternative. For many observers such a choice can represent only an anach- 
ronistic, defeatist nostalgia. It is a last cry, in a rapidly changing world, for 
national exclusivism and tribalism. People of different nations and cultures 
zre, sO it appears to be thought, unalterably different. The growth of 
lu2terogeneous systems with some degree of homogeneity is an illusion. The 
United States, for example, does not exist. Rational people, endowed with 
reason, are entirely selfish, enjoying no conception of common interest. 
They are unable to see that collaborative arrangements may be productive 
znd enhance the values and security of both themselves and others. Such a 
perception is evidently alien to Professor Dorsey’s conception of rational, 
reason-endowed people. His people do indeed operate in the Middle Ages. 


17 Td, at 50. 18 rd. at 46. 
19 Book at 92. 20 Id. at 89. 
21 Jd, 22 fd. at 93. 


23 Id. at 96. 24 Comment at 51. 
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They build walls around the little pieces of the planet they think they 
control and dig moats beyond the walls. ‘They are oblivious to the extraordi- 
nary interchange of values in the contemporary world and the inescapable 
interdeterminations and interdependences so created with respect to all 
values, including security. Each, within his own little nation-state, cultivates 
his own culture and resource environment while excluding all others from 
any of the values that he thinks he alone has created. The question is not 
whether this individual triumphs over totalitarianism. He must himself be- 
come increasingly totalitarian as he maintains a garrison state to protect 
what he regards as his. The relevant question is whether he can survive in a 
clump of clusters half-slave and half-free. 

In the very article under attack by Professor Dorsey, Lasswell and I 
pointed out that the spokesmen of the totalitarian powers have the most to 
gain by the approach recommended by him. We wrote: 


Strange as it may seem at first glance, the most convincing interpreta- 
tion is that the existing imperfections of the system can be used by 
them [the spokesmen of the totalitarian powers] to help prevent fur- 
ther advances toward a world order with genuine measures of security. 
For it is in the name of such allegedly universal doctrines of interna- 
tional law as sovereignty, domestic jurisdiction, non-intervention, in- 
dependence and equality—all of which appear to fortify claims to 
freedom from external obligation—that the case 1s made to resist the 
institutional reconstructions which are indispensable to security.*° 


We added: “It is high time that the community of scholars abandon a 
conception of their role in history whose principal effect is to condemn them 
to inaccuracy and futility.’ 


MYRES S. MCDOUGAL* 


235 McDougal & Lasswell, The Identification and Appraisal of Diverse Systems of Public Order, 53 
AJIL 1, 4 (1959). 

76 Id. at 28. 

* Of the Board of Editors. 


EDITORIAL COMMENTS 
UNDERSTANDING THE ACT OF STATE DOCTRINE'S EFFECT 


A few years after the Sabbatino case! was decided, Louis Henkin demon- 
strated that the act of state doctrine is a federal choice-of-law rule.” He 
showed that the effect of declining to apply it in any given case is simply to 
remove it as the controlling choice-of-law rule. In the absence of a statutory 
directive, the court would then use its normal choice-of-law approach to 
select the governing law. It might look to international law principles, but 
only insofar as they are incorporated into federal statutory or common law 
in the United States, and only if the choice-of-law process selects U.S. law. 
On the other hand, if the act of state doctrine is applied, its effect is either to 
choose the foreign law and preempt any escape device, or—essentially the 
same thing—to preclude the application of United States regulatory law 
(such as U.S. antitrust law) to conduct that stems from a foreign governmen- 
tal act. 

Judges have not universally recognized Professor Henkin’s insights.” 
More than 20 years after Sabbatino was decided, courts in the United States 
continue to misunderstand the effect of applying—or of deciding not to 
apply—the act of state doctrine. Even the U.S. Court of Appeals for the 
Second Circuit, which hears a disproportionate number of act of state cases, 
has not always worked deftly with the doctrine. Surprisingly, too, the De- 
partment of State’s Office of the Legal Adviser still displays an uncertain 
grasp of the doctrine’s effect. This state of affairs was illustrated again in 
Chemical Bank II.* 

Chemical Bank II arose out of the expropriation of Cuban Electric Co., a 
Florida corporation that was headquartered and doing its business in Cuba. 
The expropriation was one of a series directed against U.S. business inter- 
ests in Cuba. Cuban Electric had outstanding debts to three New York 
banks, which the Cuban Government did not pay. Either it assumed Cuban 
Electric’s debts and then refused to pay the American creditors, or it as- 


! Banco Nacional de Cuba v. Sabbatino, 376 U.S. 398 (1964). 

2 See Henkin, Act of State Today: Recollections in Tranquility, 6 COLUM. J. TRANSNAT'L L. 175 
1967). As Chief Reporter of the revised Restatement of Foreign Relations Law, Professor Henkin 
as continued to view the act of state doctrine, in most cases, as “a special rule of conflict of 
aws.’ RESTATEMENT OF FOREIGN RELATIONS LAW OF THE UNITED STATES (REVISED) 
hereinafter RESTATEMENT (REVISED)] §469 Reporters’ Note 1 (Tent. Draft No. 7, 1986). 

3 Nor have commentators, though they normally pay some deference to him. For a recent 
critique of the doctrine’s choice-of-law explanation, see Chow, Rethinking the Act of State Doc- 
zine: An Analysis in Terms of Jurisdiction to Prescribe, 62 WASH. L. REV. 397, 491-35 (1987). 
Professor Chow gives only passing reference to the essential point that the doctrine is a federal 
<hoice-of-law rule, superseding state choice of law even in diversity cases. Id. at 434-35 n.251. 
His preferred rationale, however, is based on principles of legislative jurisdiction and turns out 
so be basically a choice-of-law approach. Id. at 447-74. 

4 Banco Nacional de Cuba v. Chemical Bank N.Y. Trust Co., 822 F.2d 230 (2d Cir. 1987). 
Chemical Bank I was an earlier appeal in the same case, 658 F.2d 903 (2d Cir. 1981). 
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sumed only those debts the company owed to non-Americans. The three 
New York banks also held deposits from some private Cuban banks that 
were later nationalized. Banco Nacional, as the successor to the private 
Cuban banks, sued the New York banks to recover the deposits. The New 
York banks filed setoff counterclaims based on the amounts Cuban Electric 
had owed them. They claimed, and the court agreed, that the counterclaims 
were properly asserted against Banco Nacional, since it was the agent or 
alter ego of the Cuban Government. 

Banco Nacional relied on the act of state doctrine in defense to the 
counterclaims. The Second Circuit’s panel treated this not as a choice-of-law 
issue, but as a question of justiciability. So did the State Department’s Legal 
Adviser, in a Bernstein letter to the court.” In a similar case, another panel 
of the Second Circuit, having one member in common with the panel on 
Chemical Bank II, had done the same thing. 

In both cases, the facts were found indistinguishable from those in the 
Citibank case.’ In Citibank the Supreme Court held the act of state doctrine 
inapplicable, even though it could not muster a majority opinion to explain 
why. Each of these cases involved a Bernstein letter, a counterclaim limited 
to a setoff and no showing that examination of the Cuban Government’s acts 
would interfere with U.S. foreign relations. The absence of any of these 
factors probably would have led to the opposite result.’ 


5 A Bernstein letter is a letter from the Department of State saying that judicial examination 
of the foreign government's act in the case at hand would not hamper the conduct of U.S. 
foreign relations. See Bernstein v. N.V. Nederlandsche-Amerikaansche Stoomvaart-Maat- 
schappij, 210 F.2d 375 (2d Cir. 1954), The letter in Chemical Bank II disclaimed any interest in 
having the act of state doctrine applied to the counterclaims, concluding that ‘“‘the Department 
of State does not perceive foreign relations difficulties that should bar adjudication of these 
cases on the merits.” The letter also said that the situation ‘‘does not compel us to call upon the 
court to abstain from its normal duty to adjudicate cases properly before it.” Chemical Bank H, 
822 F.2d at 236. 

ê Banco Nacional de Cuba v. Chase Manhattan Bank, 658 F.2d 875 (2d Cir. 1981). The 
common member was the author of both opinions. 

? First Nat'l City Bank v. Banco Nacional de Cuba, 406 U.S. 759 (1972). 

3 A majority of the Justices in Citibank rejected the Bernstein letter as a controlling factor, 
and an even greater majority declined to treat the limited counterclaim as significant. As for 
the third factor, everyone concedes that the act of state doctrine applies if examination of the 
foreign government’s act, done within its own territory, would demonstrably impede the 
conduct of foreign relations. 

Another possible way around the act of state doctrine might have been to characterize 
Cuba’s repudiation or nonassumption of debts owed to U.S. interests as “private” or ““commer- 
cial.” Cf. Alfred Dunhill of London, Inc. v. Republic of Cuba, 425 U.S. 682 (1976). Quite 
properly, the court in Chemical Bank II did not take this route. Cuba clearly made a political 
decision not to pay U.S. creditors. 

It could also have been argued that Cuba had taken property (the claims of the creditors) 
situated outside Cuba, if the claims had their situs in New York. It is generally thought that the 
act of state doctrine does not apply to takings of property outside the acting state’s territory. See 
RESTATEMENT (REVISED), supra note 2, §469 Reporters’ Note 4 (Tent. Draft No. 7, 1986). In 
fact, though, Cuba did everything it needed to do within its own territory and effectively 
blocked the creditors’ claims. That should satisfy the territorial requirement, regardless of 
where the debts had their technical “situs.” 
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Another panel of the Second Circuit demonstrated a far superior grasp of 
the act of state doctrine’s effect in the Lamborn case.” The doctrine was 
interposed as a defense to a setoff counterclaim based on a Cuban expro- 
priation, but there was no Bernstein letter. ‘The panel applied the act of state 
doctrine, treating it as a matter of federal substantive law to be applied on 
the merits of the case. In effect, though not in so many words, the court used 
the doctrine to choose Cuban law on the counterclaim.!° The Cuban ex- 
propriation was ‘‘nonjusticiable”’ only in the very limited sense that an act 
having the effect of law in Cuba was held not subject to judicial reexamina- 
tion using some other body of law. 

Once the court in Chemical Bank I had worked its way around the act of 
state doctrine, it jumped to the conclusion that international law supplied 
the rule of decision for the counterclaims. It did not stop to examine appli- 
cable choice-of-law rules in the forum. Nor did it ask whether federal law in 
the United States incorporates rules of international law governing the 
conduct of foreign governments at home. Clearly, it was not applying inter- 
national law as an international tribunal would. In fact, in purporting to 
apply international law to the Cuban governmental conduct, it applied a 
distinctly American brand of international law. 

This last point—the likelihood that American judges would apply a paro- 
chial version of international law to judge foreign acts of state—may have 
been at the root of the Supreme Court’s unwillingness in Sabbatino to en- 
graft an international law exception onto the act of state doctrine.*’ In 
Chemical Bank II, the Second Circuit’s panel fulfilled that prophecy by look- 
ing almost entirely to United States sources for its holding that a state’s 
discriminatory conduct, nullifying the claims of foreign creditors, violates 
international law.’ 

It is probable that an international tribunal would have reached the same 
result, despite the paucity of international authority finding a violation 
solely on the basis of discrimination against foreign nationals. Thus, the 


£ Empresa Cubana Exportadora, Inc. v. Lamborn & Co., 652 F.2d 231, 238-39 (2d Cir. 
1981). 

10 Cf. Ricaud v. American Metal Co., 246 U.S. 304, 309 (1918) (in an act of state case, the 
action.of the foreign government “must be accepted by our courts as a rule for their decision’’). 

U See 376 U.S. at 433 (where the Supreme Court majority revealed a certain skepticism 
regarding lower courts’ ability in future cases to handle less clear violations of international law 
than occurred in Sabbatino itself). 

1? The court relied heavily on the Restatement (Second) and the Restatement of Foreign Relations 
Law (Revised). Both Restatements disclaim a parochial point of view, saying that they represent 
“‘the opinion of The American Law Institute as to the rules that an international tribunal would 
apply if charged with deciding a controversy in accordance with international law.” RESTATE- 
MENT (REVISED), supra note 2, Introduction (Tent. Draft No. 5, 1984) (quoting RESTATEMENT 
‘SECOND)). But as anyone who attended the ALI debates on the revised Restatement knows, the 
Institute’s opinion is'shaped by the views and interests of its (American) members. 

The court in Chemical Bank II cited only two non-American sources: a British scholar (B. A. 
Wortley) and a 1931 arbitral award by the Mexican-U.S. General Claims Commission. The 
Doint in the arbitral award on which the court relied was actually a quotation from an American 
zextbook, 1 J. SUTHERLAND, LAW OF DAMAGES 126 (4th ed. 1916). See Dickson Car Wheel Co. 
z. United Mexican States, 4 R. Int’! Arb, Awards 669, 681 (1931). 

'3 Recent arbitral awards that have considered assertions of discriminatory taking or breach 
of contract have found additional grounds for holding the governmental acts unlawful, or have 
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point is not that the American court reached the wrong conclusion, but that 
in reaching its conclusion it applied an Americanized version of interna- 
tional law to the acts of a foreign government, without recognizing that it 
had engaged in a choice-of-law process or that its application of the chosen 
law was parochial. 

When an American court applies U.S. law to the foreign acts ofa foreign 
government, and when that U.S. law has a strong regulatory character, a 
jurisdiction-to-prescribe issue is presented. This, too, the panel in Chemical 
Bank II failed to perceive. As in transnational antitrust cases, the court is 
fashioning a remedy for conduct abroad by a non-U.S. national that is not 
countenanced by U.S. standards. When the conduct is by a foreign govern- 
ment rather than by a private cartel, the issue is all the more sensitive."* 

As it did on the issue of discrimination, the panel in Chemical Bank II may 
well have stumbled its way to a justifiable result on this point. This is pri- 
. marily because—as noted above—its conclusion on discrimination probably 
would have been reached also by an international tribunal. The legitimacy 
of a foreign government’s complaint about the reach of U.S. prescriptive 
jurisdiction is diluted, though not entirely eliminated, if the rule prescribed 
is no more stringent than one an international tribunal would prescribe. 
Arguably, the panel’s result might also be supported by the rationale of 
objective territoriality often used in international antitrust cases, since the 
effects of the Cuban action were foreseeably felt by the banks in the United 
States. This rationale, though, has its own parochial credentials." 

Not only should U.S. courts, in applying or declining to apply the act of 
state doctrine, reach justifiable results; they should know how they got there 
and they should take a justifiable route to get there. The panel in Chemical 
Bank II was lucky; it reached a justifiable conclusion without betraying much 
awareness of how to go about it. Other courts may not be so lucky in 
close cases.'® 

FREDERIC L. KIRGIS, JR. 


failed to find that there actually was discrimination against foreign nationals. See BP Explora- 
tion Co. (Libya) Ltd. v. Libyan Arab Republic, 53 ILR 297, 329 (1979); Libyan American Oil 
Co. v. Libyan Arab Republic, 20 ILM 1 (1981); Kuwait v. American Independent Oil Co., 21 
ILM 976 (1982); American International Group, Inc. v. Iran, 4 IRAN-U.S, CLAIMS TRIBUNAL 
Rep. 96 (1983), 23 ILM 1 (1984); Liberian Eastern Timber Corp. v. Liberia, 26 ILM 647 
(1987). Cf Schachter, International Law in Theory and Practice, 178 RECUEIL DES COURS 9, 
314-21 (1982 V}. 

Of course, the Cuban discrimination in Chemical Bank H was in the form of an uncompen- 
sated deprivation of rights. Thus, the court did not have to rely solely on discrimination to find 
an international law violation, but it did so nevertheless. 

14 This point is more fully developed in Kirgis, Act of State Exceptions and Choice of Law, 44 U. 
Co.o. L. REV. 173, 182-85 (1972), and Addendum, id. at 379, 380-85 (1973). Cf Chow, supra 
note 3, at 447~74. 

15 See RESTATEMENT (REVISED), supra note 2, §402 comment d and Reporters’ Note 2 (Tent. 
Draft No. 6, 1985). 

16 The approach outlined in this Comment should be applied even in a case involving the 
Second Hickenlooper Amendment. The amendment, 22 U.S.C. §2370(e)(2) (1982), contains 
its own choice of (U.S.) law but should be interpreted to apply only when a claim of title or 
other right to property stems from a violation of “true” international law—not just of stand- 
ards asserted by the United States Government. See Kirgis, supra note 14, at 181-82, 185-86. 
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THE ALIEN TORT STATUTE AND THE FOUNDING 
OF THE CONSTITUTION 


At this time of celebration of the bicentennial anniversary of the Consti- 
tution, students of international law might have a special interest in reexam- 
ining the allegedly obscure origin of the Alien Tort Statute for the light it 
throws on how the new nation worked out a role for international law in 
foreign relations. ‘The Alien Tort Statute, part of the Judiciary Act of 1789, 
originally provided that “the district court. . . shall also have cognizance, 
concurrent with the courts of the several States, or the circuit courts, as the 
case may be, of all causes where an alien sues for a tort only in violation of 
the law of nations or a treaty of the United States.”! In referring to that 
statute in a 1975 case, Judge Friendly said it was “‘a kind of legal Lohengrin; 

. no one seems to know whence it came.’ It is true that no capsule . 
summary of legislative history can be found explaining the origin of the 
Alien Tort Statute, but that is far from saying that the Founding Fathers let 
it slip in inadvertently. 

It is not my purpose here to give a detailed legislative history of the Alien 
Tort Statute, but rather to recount in general terms what my investigation 
of that history has revealed. Inasmuch as invocation of the statute is becom- 
ing more frequent in human rights litigation in American courts,” there is 
no doubt that scholarly analyses of the legislative history will be forthcoming 
in the near future to complement an important recent study of the subject 
by Professor William Casto.* . 

In examining the record it should be recalled that the delegates at the 
Constitutional Convention assumed that if a particular issue “‘on the table” 
did not get into the Constitution, it would not necessarily be abandoned. 
Rather, the Founding Fathers negotiated a wide range of issues that we 
might characterize as belonging to the ‘‘organic laws” of the new nation. 
Some of these organic laws were so basic that they would find their way 
eventually into the draft of the Constitution proper. Others, somewhat less 
important, would be enacted by the First Congress as part of the structural 
statutory law of the new nation. The Founding Fathers were thus able to 
negotiate both whether 'a particular principle would govern the nation and 
where that principle would be located. ‘The Committee on Style had a signifi- 


! Judiciary Act of 1789, ch. 20, §9, 1 Stat. 73, 77 (1789) (currently, with minor changes, 28 
U.S.C. §1350 (1982)). 

? ITT v. Vencap, Ltd., 519 F.2d 1001, 1015 (2d Cir. 1975). 

3 See T. FRANCK & M. GLENNON, FOREIGN RELATIONS AND NATIONAL SECURITY LAW 136 
(1987). An important decision applying the Alien Tort Statute, though not on a human rights 
issue, was handed down after this editorial was drafted. See Amerada Hess Shipping Corp. v. 
Argentine Republic, 830 F.2d 421 (2d Cir. 1987), reprinted in 26 ILM 1375 (1987), summarized 
infra at p. 126. 

* Casto, The Federal Courts’ Protective Jurisdiction over Torts Committed in Violation of the Law of 
Nations, 18 CONN. L. Rev. 467 (1986). My basic disagreement with Professor Casto lies in his 
characterization of the Alien Tort Statute as jurisdictional only, and not providing a statutory 
cause of action. Id. at 479. My position to the contrary is suggested in D’Amato, Judge Bork’s 
Concept of the Law of Nations Is Seriously Mistaken, 79 AJIL 92, 100-04 (1985). 
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cant role in this process, successfully arguing that the Constitution should 
not be an overly lengthy document.° 

The Founding Fathers showed flexibility and comprehensiveness in in- 
cluding the term “law of nations” both in the new Constitution and in the 
organic legislation of 1789. The general idea was that crimes against the law 
of nations needed to be put into the Constitution proper so as to allow 
Congress to preempt any state legislation to the contrary, whereas jurisdic- 
tion over torts against the law of nations—where there was no preemptive 
need——was inserted into the organic legislation. Thus, Congress was given , 
the power in section 8 of Article I of the Constitution to “define and punish 
Piracies and Felonies committed on the high Seas, and Offenses against the 
Law of Nations.’’® On the other hand, torts in violation of the law of nations 
were relegated to the First Judiciary Act. Here it was clearly recognized that 
it was not as important to preempt state initiatives, for as long as an alien 
could choose to sue in a federal court, there was no harm done if concurrent 
jurisdiction over the same tort was available in state court. Hence the origi- 
nal language of the Alien Tort Statute, above quoted. 

Why did the Founding Fathers believe it important to have the Alien Tort 
Statute be part of the nation’s organic legislation? While there were many 
specific incidents whose remedy the Framers may have had in mind—as ably 
recounted by Professor Casto’—the overriding purpose was to maintain a 
rigorous neutrality in the face of the warring European powers. The United 
States was still weak militarily, compared to England, France and Spain. 
Many years would be needed before the new nation could stand firm against 
any aggressive threat from abroad. During the formative years of buildup, it 
was imperative that no excuse, no casus belli, be given to a foreign power. - 

It is somewhat difficult today for us to appreciate the mind-set of the 
Framers in regard to this overriding question of national security, because 
we tend to think that wars in that era were launched for reasons of national 
aggrandizement and conquest. We also think that the situation is entirely 
different today in the nuclear and television age. The fear of nuclear war 
has put a damper on any enthusiasm for wars of national aggrandizement, 
and television has vividly portrayed situations involving abuse of our na- 
tionals or our interests abroad. The major foreign-policy turning points of 
both the Carter and the Reagan administrations involved American hos- 
tages taken by, or at the behest of, Iran. As the plight of these hostages 
appeared on nightly television, we thought that our national outrage over 
and concern about individual persons must be a hallmark of heightened 


° The United States, therefore, ended up with a brief Constitution and a lengthy set of 
organic laws. Some countries (e.g., France) have just the organic legislation, which operates in 
the aggregate as a Constitution, while others (e.g., South Korea) have a very lengthy Constitu- 
tion that contains all of the “organic” legislation. 

5 Interestingly, the Framers meant by “define” not our current usage, which suggests the 
idea of “inventing,” but rather the old, broader usage, which emphasized the idea of “‘articu- 
lating” or ‘‘recognizing.” See United States v. Smith, 18 U.S. (5 Wheat.) 153, 160-62 (1820) 
(“piracy’’ is sufficiently defined under the law of nations as to need no further definition by 
Congress). 

7 Casto, supra note 4. 
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sensitivity in our era to human rights and of the empathic power of 
the media. 

The fact is that two or three centuries ago, the plight of individual citizens 
in foreign countries, and not territorial ambitions, was the major excuse for 
war. The masses of people then were pretty much like the masses today; 
they reacted far more to stories of maltreatment of their fellow citizens, 
even when the stories were largely through word of mouth and rudimentary 
pamphlets, than they did to the plottings of kings and princes for national 
expansion. The public was quite cynical about the latter; the pursuit of 
conquest usually meant privation, the possible disastrous loss of the war, or 
even in victory the enhancement of the kings and princes with no discernible 
benefits to the people. As a general matter, kings and princes had a hard 
time raising armies, because armies in those days were voluntary organiza- 
tions. The best way to raise an army was to whip up public sentiment against 
a foreign country, and public sentiment was most easily aroused when 
stories could be spread of insults to ambassadors abroad or denials of justice 
to fellow citizens traveling abroad. An insult to the nation’s honor that could 
be felt in sympathy by every citizen was much more effective in mobilizing 
the troops than were appeals for conquest.’ 

The most influential international law writer of the time, Emmerich de 
Vattel, referred specifically to “‘denial of justice” to aliens abroad as a 
justification for wars of reprisal launched by the alien’s home nation.’ Ac- 
cordingly, Alexander Hamilton wrote in The Federalist: 


As the denial or perversion of justice by the sentences of courts, as well 
as in any other manner, is with reason classed among the just causes of 
war, it will follow that the federal judiciary ought to have cognizance of 
all causes in which the citizens of other countries are concerned." 


One way the Constitution reflected this concern was by providing in 
Article HI for the extension of judicial power to cases and controversies 
“between a State, or the Citizens thereof, and foreign States, Citizens or 
Subjects” (the “Diversity Clause”). To make sure that tort claims based on 
*iolations of the law of nations were cognizable in federal courts, regardless 


8 | even suspect that a major factor in the victory of the colonies over Great Britain was the 
Fact that King George lacked specific stories to tell of colonists’ maltreatment of British offi- 
zals, and hence had to rely on less visceral appeals based on the loss of tax revenue from the 
-olonies. As a result, Britain did not commit the resources to the American Revolution that it 
=ould have committed had there been a more persuasive national excuse for mobilizing armies 
and transporting them across the Atlantic. If I am correct in this assessment, then the revolu- 
zon was won largely because American leaders in those days accurately perceived the need to 
zuch their demands for independence in terms of political usurpation, while successfully 
avoiding and for the most part prohibiting what today would be called “terrorism” against 
Eritish officials or British subjects. 

93 E. DE VATTEL, THE LAW OF NATIONS, bk. II, ch. XVIII, §350, at 230-31 (Carnegie ed. 
“rans. Fenwick 1916) (1758 ed.). The Supreme Court continues to use Vattel as the authorita- 
“tve source of what the “law of nations” meant to the Founding Fathers. See United States Steel 
‘orp. v. Multistate Tax Comm’n, 434 U.S. 452 (1978). . 

10 THE FEDERALIST NO. 80, at 517 (A. Hamilton) (Sesquicentennial Ed. E. M. Earle introd.). 
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of jurisdictional amount (there was originally a $500 limitation in diversity 
cases), the Alien Tort Statute was designated to be part of the First Judiciary 
Act by the negotiators at the Constitutional Convention. Insofar as the 
Alien Tort Statute derives its power from the Diversity Clause, it allows an 
alien plaintiff to sue American citizens. But it is also possible under the 
statute for an alien plaintiff to sue an alien defendant (if the case involves 
other sufficient jurisdictional contacts with the United States). This power 
derives from the second way that the Constitution reflected Hamilton’s 
concern—by the ‘‘Arising Under” clause of Article IJ, which extends fed- 
eral judicial power to all cases “arising under [the] Constitution, the Laws of 
the United States, and Treaties made. . . under their Authority.” 

It is not difficult to read between the lines of Alexander Hamilton’s 
statement. He was obviously afraid of what state courts might do in cases 
involving foreigners. State courts assuredly had jurisdiction, if they wanted 
it, over cases concerning the citizens of other countries, and could have 
dealt (as they can deal today) with torts against international law. But state 
courts in 1787 were notoriously biased against foreigners.’* The result in 
state court could be the occasion of the very thing Hamilton feared most— 
the denial of justice to an alien. Hence, federal courts, with judges more 
insulated against state passions and more aware of the importance of main- 
taining neutrality for the new nation, were given direct jurisdictional autho- 
rization over cases brought by aliens alleging torts in violation of the law of 
nations. 

Thus, the Alien Tort Statute was an important part of a national security 
interest in 1789. Acutely recognizing that denials of justice could provide a 
major excuse for a European power to launch a full-scale attack on our 
nation, the Founding Fathers made sure that any such provocation could be 
nipped in the bud by the impartial processes of federal courts. From today’s 
vantage point, we can only say that their idea succeeded admirably. The 
reason the Alien Tort Statute is comparatively obscure today is that it 
worked. 

A final question that can be raised is why the Framers did not simply 
divest all courts, federal and state, of jurisdiction over these potentially 


H So far as I am aware, this specific argument—that the Alien Tort Statute allows suits 
between alien parties because of the “Arising Under” clause—has not yet been made in an 
American court. However, it would seem to follow from the Supreme Court’s reasoning in 
Verlinden B.V. v. Central Bank of Nigeria, 461 U.S. 480, 491-97 (1983) (“Arising Under” 
clause validates an action by an alien against a foreign nation under the Foreign Sovereign 
Immunities Act), coupled with The Paquete Habana, 175 U.S. 677, 700 (1900) (“International 
law is part of our law . . .”’). 

'2 Indeed, the very jurisdictional limitation of $500 operated to drive contract claims of 
British subjects against American citizens that were for less than $500 into state courts. The 
$500 limitation thus represented a compromise between the supporters of the national Gov- 
ernment who wanted, at least in the larger cases, to ensure the implementation of the Definitive 
Treaty of Peace concluding the Revolutionary War (“Creditors on either Side shall meet with 
no lawful Impediment to the Recovery of the full value in Sterling Money of all bona fide Debts 
heretofore contracted”) and the state-minded delegates who wanted to force British creditors 
into hostile state courts. Definitive Treaty of Peace, Sept. 3, 1783, United States—Great Brit- 
ain, 8 Stat. 80, TS No. 104; see Casto, supra note 4, at 507-08. 
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war-inciting cases involving foreigners, and instead settle the cases politically 
in the executive branch of the national Government. Indeed, in suggesting 
that the Alien Tort Statute raises problems of constitutionality in regard to 
separation of powers, Judge Bork has indicated his strong preference for 
executive resolution of cases having foreign-policy implications.’* Under 
the Reagan administration in particular, we have seen a thrust toward the 
political resolution of conflicts involving foreign interests and away from 
their judicial resolution—in the areas of extradition, extraterritorial appli- 
cation of U.S. law, act of state and sovereign immunity regarding denial of 
human rights. Why is it that the Founding Fathers did not opt for political 
instead of judicial control over such matters? 

A little-known historical incident may illuminate this question. In 1794.a 
French fleet descended upon the British colony of Sierra Leone on the 
African coast. Led by an American slave trader who had a grudge against 
the colony, the French ransacked and plundered it for 2 weeks.'* The 
British ambassador protested to the Government of the United States about 
the conduct of the American slaver and several other American citizens who 
had accompanied him in the attack. If the United States attempted to pay 
reparations to Great Britain, France surely would have been angered and 
might have been provoked into military hostilities against the United States. 
On the other hand, if the United States failed to do anything, Great Britain 
would have regarded the failure as a denial of justice. Fortunately, the 
Founding Fathers had foreseen this very dilemma a half-dozen years earlier 
when they enacted the Alien Tort Statute. Accordingly, the United States 
Government turned the matter over to Attorney General Bradford, who 
wrote a legal opinion addressed to the British minister plenipotentiary. The 
Attorney General explained: i 


[T]here can be no doubt that the company [the Sierra Leone company] 
or individuals who have been injured by these acts of hostility have a 
remedy by a civil suit in the courts of the United States; jurisdiction 
being expressly given to these courts in all cases where an alien sues for 
a tort only, in violation of the laws of nations, or a treaty of the United 
States; . . . such a suit may be maintained by evidence taken at a 
distance, on a commission issued for that purpose. . . ."° 


iere, then, was the remedy. By providing for an impartial system of federal 
courts that had jurisdiction over such controversies, the new Government 
could shun political entanglements and no-win situations. The “law of na- 
tions”? would serve as an impartial standard, acceptable to alf nations, and 
torts committed by American citizens in violation of that law would be 
redressed through its application by federal courts. The fact that there is no 
further record of the incident (at least as far as I have been able to find) is a 


‘3 Tel-Oren v. Libyan Arab Republic, 726 F.2d 774 (D.C. Cir. 1984), cert. denied, 440 U.S. 
1003 (1985). Given Judge Bork’s reputation for insisting on the original intent of the Framers, 
£ is rather interesting to find him saying in this case that the Framers did not understand 
separation of powers. 

14 For details of the incident, see C. FYFE, A HISTORY OF SIERRA LEONE 59-61 (1962). 

-15 1 Op. Att’y Gen. 57, 59 (1795). 
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good indication that Great Britain was satisfied with the Attorney General’s 
opinion. 

The imperative security interests that animated Alexander Hamilton and 
Attorney General Bradford are fortunately not as scary today. The military 
power of the United States today is such that insults and denials of justice to 
foreign nations will not jeopardize our existence. Nevertheless, the percep- 
tion that we will deal fairly and impartially with cases having foreign impli- 
cations, and not make political bargaining chips out of them, is still signifi- 
cant in terms of our national ideals, which include a free economic market, 
basic political freedoms for all people and willingness to submit to the rule 
of law. 


ANTHONY D’ AMATO 


TAKING TREATIES SERIOUSLY 


Treaties are the bones and sinew of the global body politic, making it ` 
possible for states to move from talk through compromise to solemn com- 
mitment. They are also its moral fiber, the evidence that governments and 
people have pledged their “full faith and credit” to one another. 

This makes it all the more disturbing that the United States seems increas- 
ingly content to be perceived by other nations as indifferent to its most 
solemn treaty obligations. By refusing to pay our agreed assessed share of 
the United Nations budget, we have violated Article 17(2) of the UN 
Charter, the preeminent global treaty. By closing the Palestine Liberation 
Organization’s observer mission to the United Nations, we will be violating 
the spirit and the consistent practice, if not the literal letter, of Article 4, 
section 11(5) of the Headquarters Agreement that we signed and ratified as 
a concomitant of establishing the United Nations in New York. That provi- 
sion obliges the host country to impose no “Impediments to transit to or 
from the headquarters district of . . . persons invited to the headquarters 
district by the United Nations.” Successive U.S. administrations have read 
this as guaranteeing a right of establishment sufficient to allow the accessing 
delegation to function effectively. Our own Secretary of State has deplored 
such actual or potential violations, to no notable effect on Congress. 

True, Article 1, section 8 of the Constitution of the United States, by 
assigning the “power of the purse” to the legislative branch, has mandated a 
sharing of all subject matter responsibility, even for the conduct of foreign 
relations. But the Constitution, in Article 2, section 2, has also established an 
orderly procedure by which Congress—through the Senate’s advice and 
consent power—participates in pledging America’s word to other nations. 
It is both morally and politically reprehensible for Congress to tell the world 
that America’s word 1s no longer to be trusted. 

Here we are, blaming the Russians for alleged violations of the ABM 
Treaty while displaying cavalier indifference to our own gross violations of 
treaties that the rest of the world takes seriously. Here we are, insisting on 
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keeping a U.S. base in Cuba (yes, Cubal) because it is ours by virtue of an 
85-year-old treaty. And here we are, negotiating a new free-trade partner- 
ship with Canada and mutual arms reduction with the Soviet Union, by 
treaty, all the while undermining the credibility of our commitment. 

True, nations other than the United States have violated solemn agree- 
ments. But this has never been a cost-free or victimless offense. Violator 
nations simply stop being trusted. They thus lose the ability to enter into 
effective obligations, becoming like an irresponsible person whose credit 
cards have been canceled. That is why all states at least say they subscribe to 
the view that, by customary law or by operation of Article 26 of the Vienna 
Convention on the Law of Treaties, pacta sunt servanda unless lawfully 
terminated or rendered inoperable. And it explains why the occasional 
violators, when charged with violations, always try to assert their innocence. 
The U.S. Congress, by contrast, heedlessly mandates actions that its own 
Government admits are in flagrant breach of treaty obligations. 

One need but peruse the current issue of the U.S. Treaties in Force to see 
zhat we are party to thousands of treaties and agreements establishing civi- 

ized rules of travel, trade, diplomacy, arms control, the environment, anti- 
:errorism, health, military base management and myriad other subjects of 
orofound practical concern to Americans. A nation that deliberately sets out 
-o debase its treaty-worthiness, quite simply, is in danger of becoming a 
global street person: self-destructive and heedless of its own best interests. 


THOMAS M. FRANCK 


NOTES AND COMMENTS 


LUMP SUM AGREEMENTS: THEIR CONTINUING 
CONTRIBUTION TO THE LAW OF INTERNATIONAL CLAIMS 


Since there exists no international judicial system to adjudicate interna- 
tional claims in the ordinary course of events,’ individuals and business 
enterprises with grievances against a foreign country have looked, both 
jointly and severally, either to the ‘“‘espousal” of their claims by their gov- 
ernment—a discretionary act guaranteeing no ultimate redress—or, assum- 
ing their government has been able to negotiate a compromis with the foreign 
country involved, to the adjudication of their claims by an ad hoc interna- 
tional tribunal, almost always one without funds from which to pay awards 
once rendered. However, the volume and complexity of the claims spawned 
by World War II, the arrival of Marxist governments in Eastern Europe and 
elsewhere, and the emergence of an economically restless ‘Third World have 
rendered the espousal process increasingly less effective; and efforts to es- 
tablish ad hoc international tribunals have been almost uniformly unpro- 
ductive during the past four decades (the Algerian Accords establishing the 
Iran—United States Claims Tribunal’ being the rare exception that proves 
the general proposition). . 

Since World War II, therefore, the United States, the United Kingdom, 
France and numerous other countries have attempted to resolve the inter- 
national claims of their nationals primarily by another means, namely, by 
negotiating lump sum settlement agreements under which the respondent 
state pays a fixed—sometimes called an “en bloc”? or “global’’—-sum to the 
claimant state, and the latter, generally through a national claims commis- 
sion established pursuant to domestic legislation (such as the United States 
Foreign Claims Settlement Commission,” the British Foreign Compensation 


! The Nottebohm Case (Liechtenstein v. Guat.), Second Phase, 1955 IC] Rep. 4 (Judgment 
of Apr. 6), and Barcelona Traction, Light & Power Co., Ltd. (Belg. v. Spain) (New Applica- 
tion), 1970 IC] Rer. 4 (Judgment of Feb. 5), stand out as rare postwar examples of resort to the 
International Court of Justice for the adjudication of international claims. The United States 
recently instituted proceedings against Italy in the Raytheon case, which will be decided by a 
five-judge Chamber of the Court. See Elettronica Sicula S.p.A. (ELSI), Constitution of 
Chamber, 1987 IC} Rep. 3 (Order of Mar. 2). 

? Declaration of the Government of the Democratic and Popular Republic of Algeria Con- 
cerning the Settlement of Claims by the Government of the United States of America and the 
Government of the Islamic Republic of Iran, reprinted in 75 AJIL 422 (1981), 20 ILM 230 
(1981). See generally THE IRAN—UNITED STATES CLAIMS TRIBUNAL 1981-1983 (R. Lillich ed. 
1984). 

3 For relevant discussion, see R. LILLICH, INTERNATIONAL CLAIMS: THEIR ADJUDICATION 
BY NATIONAL COMMISSIONS (1962). 
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Commission* and the French commissions de répartitions®), adjudicates the 
separate claims and allocates a share of the fund to each successful claimant. 
While use of lump sum agreements dates back to the commencement of the 
modern law of international claims (the Jay Treaty of 17945), in the last 40 
years this procedural device has become, without doubt, the paramount 
vehicle for settling international claims. 

A dozen years ago, as part of a series of studies of the postwar lump sum 
settlement—national claims commission process,’ we completed a two-vol- 
ume treatise describing and evaluating the substantive norms and proce- 
dural techniques found in 139 lump sum agreements concluded between 
the end of World War II and 1975;° currently, we are at work on a supple- 
mentary volume, examining 29 additional lump sum agreements made 
public, and for the most part concluded, in the period since 1975.° Remark- 
ably, despite a division in the global community arguably greater than ever 
before and despite the “extralegal’’ influences that tailor specific agree- 
ments to the particular needs of the contracting states, a preliminary assess- 
ment of the norms emerging from these 29 lump sum agreements reveals 
little variation (albeit occasionally some progressive development) from the 
norms emanating from the 139 similar agreements surveyed previously— 
which, in turn, were in many instances identical to the norms established 
before heavy reliance on the lump sum settlement—national claims commis- 
sions device. 

This Note revisits the jurisprudential significance of this finding, which, if 
confirmed upon further analysis, lends additional support to our earlier 
thesis that lump sum agreements have been and are likely to remain an 
important source of international law, in general, and of the contemporary 
law of international claims and state responsibility, in particular. The juris- 
prudential issue has been the subject of intense debate ever since 1970, 
when the International Court of Justice in the Barcelona Traction case '° gave 
Jump sum settlements short shrift in just 16 lines, despite the fact that 


* For relevant discussion, see R. LILLICH, INTERNATIONAL CLAIMS: POSTWAR BRITISH 
PRACTICE (1967). 

* For relevant discussion, see B. WESTON, INTERNATIONAL CLAIMS: POSTWAR FRENCH 
PRACTICE (1971). 

ê Agreement with Great Britain, Nov. 19, 1794, 8 Stat. 116, TS No. 105. When one of the 
three international claims commissions established under the Jay Treaty broke down, Great 
Britain and the United States negotiated the first modern lump sum agreement. Agreement 
with Great Britain, Jan. 8, 1802, 8 Stat. 196, TS No. 108. l 

7 See R. LILLICH, supra note 3; R. LILLICH & G. CHRISTENSON, INTERNATIONAL CLAIMS: 
THEIR PREPARATION AND PRESENTATION (1962); R. LILLICH, supre note 4; and B. WESTON, 
supra note 5. See also INTERNATIONAL CLAIMS: CONTEMPORARY EUROPEAN PRACTICE (R. 
Lillich & B. Weston eds. 1982). 

3 See R. LILLICH & B. WESTON, INTERNATIONAL CLAIMS: THEIR SETTLEMENT BY LUMP 
SUM AGREEMENTS (2 vols. 1975). 

? These lump sum agreements are listed in the appendix to this Note. The authors would 
welcome copies of, or citations to, others they may have overlooked. 

©1970 IC] Rep. at 40. See Lillich, The Rigidity of Barcelona, 65 AJIL 522 (1971). See also 
Round Table, Toward More Adequate Diplomatic Protection of Private Claims: “Aris Gloves,” “Bar- 
zelona Traction,” and Beyond, 65 ASIL Proc. 333 (1971). 
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such settlements, with no diminution in their use anticipated, already num- 
bered over a hundred at the time. Far from reflecting (much less creating) 
international law, the Court declared, lump sum agreements were sui ge- 
neris, prescribing no more than a lex specialis; therefore, having no. legal 
effect beyond the unique circumstances giving rise to them, lump sum 
agreements were not to be dignified as ‘‘sources” of general interna- 
tional law. 

In our 1975 treatise, we devoted nearly an entire chapter to demonstrat- 
ing that the International Court of Justice was incorrect in its approach to 
these agreements, unfortunately not to the satisfaction of all courts and 
commentators.'' We. concluded: 

first, that lump sum agreements fall squarely within the ambit of sub- 
paragraphs I (a) and (b) of Article 38 of the Statute of the International 
Court of Justice; second, that as “‘sources’’ of “international custom” 
they can and must be treated in the same manner as any other interna- 
tional prescription; third, that this treatment should be both contex- 
tual and policy-oriented in character; and, finally, that as a result of 
such treatment (but only after such treatment) they can be accorded 
binding, analogical, or no effect whatsoever. Continued adherence to a 
theory that would deny the validity of these conclusions by relegating 
the whole phenomenon of lump sum agreement-making to an inferior 
status within the pantheon of international [legal] prescription is. . . 
to deny a growing edge of international Jaw. Worse, it is to misconceive 
the nature of law and legal process.” 


We continue to believe that the above statement properly specifies how, asa 
jurisprudential matter, lump sum agreements should be treated, Barcelona 
Traction notwithstanding. | 

Since the above statement was written, however, certain developments 
have taken place that oblige us to acknowledge that, as an empirical matter, 
lump sum agreements have yet to be accorded the full jurisprudential sig- 
nificance that we believe should attach to them. For instance, the United 
States Court of Appeals for the Second Circuit, in its much cited opinion in 
Banco Nacional de Cuba v. Chase Manhattan Bank,'* rejected the argument, 
advanced by Cuba’s counsel,** that lump sum agreements had contributed 
to the development of a partial compensation rule. In urging that Chase 
Manhattan had no right to more than partial (50 percent) compensation 
because past negotiated settlements had resulted in payment no greater 
than 40-60 percent of the value of the claims, Banco Nacional, according to 


11 See infra text accompanying notes 13~33. 

127 R. LILLICH & B. WESTON, supra note 8, at 43. 

13 658 F.2d 875 (2d Cir. 1981). See Note, International Law: An “Appropriate” Compensation 
Standard for Nationalized Property: Banco Nacional de Cuba v. Chase Manhattan Bank, 66 MINN. 
L. Rev. 931 (1982). 

14 See Rabinowitz, The Impact of the Cuban Nationalizations on Compensation and Valuation 
Standards, in 4 THE VALUATION OF NATIONALIZED PROPERTY IN INTERNATIONAL Law 133, 
143-44 (R. Lillich ed. & contrib. 1987) [hereinafter VALUATION]. The first of the under- 
signed was called by Cuba as an expert witness on negotiated settlements and lump sum 
agreements. ld. at 143 n.38. 
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Circuit Judge Amalya Kearse, was confusing adjudication with compromise. 
Wrote Judge Kearse: 


Partial compensation inheres in the process of negotiation and com- 
promise; we should no more look to the outcome of such a process to 
determine the rights and duties of the parties in expropriation matters 
than we would look to the results of settlements in ordinary tort or 
contract cases to determine the rules of damages to be applied. Were 
we to adopt the view pressed by Banco Nacional, either there would be 
no incentive for an expropriating state to negotiate a settlement, or, 
more likely, the prospect of a partial compensation award in a court 
would lead to the negotiation of a settlement at an even lower level. 
Carrying the process to its logical conclusion, the courts would then be 
asked to take into account these lower settlements in making the next 
adjudicated awards.'° 


“We are concerned with the parties’ rights and duties,” Judge Kearse con- 
cluded, “‘and we do not believe that international law as to compensation is 
merely descriptive of their conciliatory actions.” ?° 

International arbitral tribunals, too, have weighed the jurisprudential 
importance of lump sum agreements and reached somewhat the same con- 
clusion.’’ For example, assessing the present state of customary interna- 
tional law on the question of compensation for nationalized property, the 
Iran—United States Claims Tribunal, in Sedco, Inc. v. National Iranian Oil Co. 
and Iran,'* found much state practice of questionable evidentiary value. The 
Tribunal pointedly referred to lump sum agreements between states and to 
compensation settlements negotiated between states and foreign companies. 
Both types of agreement, the Tribunal observed, are too inspired by ‘“‘non- 
judicial” considerations to be of much value as evidence of custom accepted 
as law.'? The U.S. arbitrator, Charles N. Brower, in a separate opinion, 
agreed with “the reservations expressed in the Interlocutory Award in 
regard to lump sum settlement agreements between States.” He further 
observed “that where juridical concerns are more involved, as when the 
disputes are capable of being referred to enforceable arbitration, then set- 
tlements more closely approximate full compensation.””?! 

Other U.S. arbitrators, in separate opinions to the Tribunal’s awards, also 
have discussed and downplayed the juridical impact of lump sum agree- 


15 658 F.2d at 892. 16 Fd, 

17 Cf., e.g., In the Matter of an Arbitration Between the Government of the State of Kuwait 
and the American Independent Oil Co. (AMINOIL), 21 ILM 976, 1036-37 (1982). 

'8 Case No. 129, [Interlocutory Award No.] ITL 59-129-3 (Mar. 27, 1986) (Chamber 3), 
reprinted in 25 ILM 629 (1986). 

19 Id., 25 ILM at 633 (citing Barcelona Traction, supra note 1, and AMINOIL, supra note 17). 

20 95 ILM at 641-42 (Brower, Arb., sep. op.). In a footnote he reiterated that “‘such settle- 
-nents are suspect as guides to the substance of customary international law.” Id. at 642 n.11. 

2! Id, at 642 (citing Seidl-Hohenveldern, Austrian Practice on Lump Sum Compensation by Treaty, 
70 AJIL 763, 766-67 (1976), who made this point in connection with the Austrian-Italian 
Agreement of July 17, 1971, 1973 BUNDESGESETZBLATT NO. 635, reprinted in 1 R. LILLICH & 
3. WESTON, supra note 8, at 319). 
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ments. Thus, Howard M. Holtzmann, in INA Corp. v. Iran,” was critical of 
what he considered to be one scholar’s*® ‘almost exclusive reliance” on 
lump sum settlements in deriving contemporary state practice because, he 
said, such settlements “are not motivated by opinio juris, but rather are 
generally products of the particular prevailing social, economic, and politi- 
cal constraints bearing on the parties.’’** Similarly, but more categorically, 
in his separate opinion in American International Group, Inc. v. Iran,” Richard 
M. Mosk stated that 


[p]ost World War II settlement practice has not modified international 
custom regarding promptness of compensation. Such settlements do 
not reflect legal determinations, but rather are negotiated resolutions 
of claims that obligations were breached. Each settlement agreement 
should be deemed sui generis. See Barcelona Traction Case, 1970 I.C.J. 3, 
40 (Judgment of 5 February).”° 


Arbitrator Mosk added: “‘Certainly the lengthy negotiation process leading 
to lump sum settlements has no bearing on the appropriate time for the 
payment of compensation.””” 

Finally, scholarly opinion, much of which ignores the continued flow of 
lump sum agreements, is mixed on the weight to be accorded to them.”8 
Two commentators writing from diametrically opposed positions recently 
have found common ground in discounting the impact of such settlements 
upon the customary international law governing compensation for nation- 
alized property. Thus, Brice Clagett, a champion of the Hull (“‘prompt, 
adequate and effective”) rule, argues that lump sum agreements ‘‘do not 
constitute legal precedents either impairing or creating exceptions to the 
traditional rule of customary international law requiring payment of going- 
concern value.’’*? He continues: 


An international settlement for less than full value . . . no more 
proves a change in the international-law rule regarding compensation 
than a domestic settlement of a domestic dispute for less than full value 
proves a change in the compensation rules of the municipal legal sys- 
tem. In any dispute, regardless of its domestic or international charac- 
ter, financial or other considerations peculiar to the dispute may 
prompt the parties involved to enter into accommodations before 


22 8 IRAN-U.S. CLAIMS TRIBUNAL Rep. [hereinafter IRAN-U.S. C.T.R.] 373 (1985 I). 

23 See Schachter, Compensation for Expropriation, 78 AJIL 121, 126 (1984). 

24 8 IRAN-U.S. C.T.R. at 399 (citing and quoting Barcelona Traction, supra note 1, AMINOIL, 
supra note 17, and Chase Manhattan Bank, supra note 13). 

25 4 IRAN-U.S. C.T.R. 96 (1983 III). 76 Id. at 116 n.l (Mosk, Arb., concurring). 

27 Id, 

28 Thus, the reporters of the American Law Institute’s new Restatement find their juridical 
impact ‘‘ambiguous.” RESTATEMENT OF FOREIGN RELATIONS LAW OF THE UNITED STATES 
(REVISED) §712 Reporters’ Note 1, at 131 (Tent. Draft No. 7, 1986) (hereinafter RESTATE- 
MENT (REVISED)]. 

239 Clagett, Just Compensation in International Law: The Issues Before the Iran-United States Claims 
Tribunal, in 4 VALUATION, supra note 14, at 31, 78 (later citing Barcelona Traction, supra note 
1, and Chase Manhattan Bank, supra note 13). 
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judgment for reasons wholly extraneous to their legal rights or obliga- 
tions. 


In international disputes, moreover, political or economic 
considerations may sometimes force a party or a nation to accept a 
settlement for less than full value despite the legal merits of its claim, 

- particularly if no adequate international forum exists in which the legal 
dispute involved may be adjudicated or arbitrated. Recognizing this 
fact, the United States has declared that “fa]cceptance by U.S. na- 
tionals of less than fair market value [as compensation for the expro- 
priation of their property or contractual interests] does not constitute 
acceptance of any other standard by the U.S. Government.” Applying 
the same rationale, the International Court of Justice has explicitly 
declared in another context that lump sum settlements are “sui ge- 
neris,” “specific agreements . . . reached to meet specific situations,” 
and hence not supportive of a new international legal norm or an 
emerging opinio juris.” 


At the other extreme is M. Sornarajah, an advocate of the view that 
compensation for nationalized property is a matter exclusively within the 
jurisdiction of the nationalizing state.”' Noting that lump sum agreements 
involve not only “‘a rejection of the requirement of full compensation” but 
also “a rejection of the claim that assessment of compensation is a matter 


conclusively for the national tribunals,” he asserts that “it would be too 


optimistic to regard them as having given rise to any rule of Jaw,’’** or at 
p 8 5 8 y 


least one binding upon the developing states. His explanation of this appar- 
ent non sequitur is as follows: 


If the lump sum agreements do indeed constitute custom, then what- 
ever principles that are drawn from them are not binding on the newly 
independent States which were emerging from colonialism around the 
period these agreements were being concluded. Since the Afro-Asian 
and Latin American States were asserting the principle of self-determi- 
nation and permanent sovereignty over natural resources quite consis- 
tently during the formation of the customary practices contained in the 
lump sum agreements, they could argue that these e practices 
are not binding upon them as they were ‘“‘persistent objectors”. 
Though the idea of a rule as to compensation being drawn from the 
lump sum agreements is attractive as the rule would be based on actual 
compromise settlements, yet such a rule may fail to secure universal 


> Id. at 78-79 (citing Barcelona Traction, supra note 1, and Chase Manhattan Bank, supra 
aote 13). 

31 Article 2(2)(c) of the Charter of Economic Rights and Duties of States, GA Res. 3281, 29 
“JIN GAOR Supp. (No. 31) at 50, UN Doc. A/9631 (1975), unconditionally endorsed by 
Sornarajah, purports to “codify” this view. For a comprehensive, contextual critique of the 
Bsue in general and Article 2(2)(c) in specific, see Weston, The New International Economic Order 
end the Deprivation of Foreign Proprietary Wealth: Some Reflections upon the Contemporary Interna- 
#onal Law Debate, in INTERNATIONAL LAW OF STATE RESPONSIBILITY FOR INJURIES TO 
-ALIENS 89 (R. Lillich ed. & contrib. 1983) [hereinafter Weston in STATE RESPONSIBILITY], a 
revised version of The Charter of Economic Rights and Duties of States and the Deprivation of - 
«oreign-Owned Wealth, 75 AJIL 437 (1981). 

32? M. SORNARAJAH, THE PURSUIT OF NATIONALIZED PROPERTY 215 (1986). 
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acceptance because it predated the claims made by the developing 
nations and does not take into account their particular interests. 
Hence, while the lump sum agreements constitute practice which in- 
volves the rejection of both full compensation and the exclusive com- 
petence of the national tribunals to assess compensation, one may have 
to reluctantly concede that the International Court of Justice may have 
been correct in characterizing them as lex specialis. They indicate a 
possible way in which nationalization disputes may be settled. But they 
give rise to no rule of international law.”° 


Sornarajah’s dismissal of lump sum agreements rests upon reasoning not 
unlike that advanced by Samy Friedman over three decades ago,** namely, 
that international law contains no rule requiring a state to compensate 
foreigners when it nationalizes their property, and that lump sum agree- 
ments providing for compensation are not sources of state practice that help 
to create such a rule, even one based upon partial compensation. This 
reasoning was faulty when first advanced, wrong when we wrote our trea- 
tise,” and even more in error today, when yet another 29 lump sum agree- 
ments have been made that further underpin the compensation principle. 
Authorities such as Judge Eduardo Jiménez de Aréchaga,*® Subrata Roy 
Chowdhury?” and F. V. Garcia-Amador**—all jurists from developing 


33 Id. at 216-17. l 

34 S, FRIEDMAN, EXPROPRIATION IN INTERNATIONAL Law 221 (1953). Cf. Knapp, Com- 
ment, 48 INT'L L. ASS’N REP. 177 (1958). 

35 See 1 R. LILLICH & B. WESTON, supra note 8, at 248-49. 

38 In Jiménez de Aréchaga’s view, lump sum agreements demonstrate “that the legal foun- 
dation of the payment of compensation in the event of nationalization must be looked for in 
certain legal principles different from the classical doctrine.” Jiménez de Aréchaga, Interna- 
tional Law in the Past Third of a Century, 159 RECUEIL DES Cours 1, 299 (1978 I). 

3? According to Chowdhury: 


An empirical survey shows that a large number of agreements of the lump sum type were 
concluded which did not follow the Hull rule. . .. 


. . . [A]lthough the forms of the lump sum agreements in the postwar period vary 
considerably, the general trend seems to establish that none of the three components of 
the Hull rule, i.e. promptness, adequacy and effectiveness, was followed by and large in 
postwar state practice. On the contrary, the trend indicates the adoption of partial and 
negotiated compensation arrangements, depending upon the circumstances of each case. 


Chowdhury, Permanent Sovereignty and Its Impact on Stabilization Clauses, Standards of Compensa- 
tion and Patterns of Development Co-operation, in PERMANENT SOVEREIGNTY OVER NATURAL 
RESOURCES IN INTERNATIONAL LAW: PRINCIPLE AND PRACTICE 42, 59-60 (K. Hossain & 
S. R. Chowdhury eds. 1984). 

38 Professor Garcia-Amador has stated the following: 


[L]ump sum agreements, far from envisaging “just” or “adequate” compensation, pro- 
vided for “partial” negotiated indemnification, the amount of which varied appreciably 
depending on the circumstances. In the case of lump sum agreements, there is no absolute 
uniformity with regard to the rule followed in valuing the property and determining the 
amount of compensation, which is understandable in view of the diversity of the situations 
giving rise to this type of international settlement. 


Garcia-Amador, The Proposed New International Economic Order: A New Approach to the Law 
Governing Nationalization and Compensation, 12 Law. AM. 1, 46-47 (1980) (footnote omitted). 
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states and all, moreover, writing in the decade after the Charter of Eco- 
nomic Rights and Duties of States**—have acknowledged this principle and. 
found support for it in lump sum agreement practice.” 

Two writers in particular have addressed at some length the weight to be 
accorded lump sum agreements, and without the preconceptions of Clagett 
or Sornarajah. Rudolf Dolzer, after noting both the International Court of 
Justice’s dictum in Barcelona Traction and the views we expressed in our 
treatise, reaches the following, more balanced assessment: 


Certainly, lump sum agreements tend to have an “‘exceptional charac- 
ter” inasmuch as they relate to a variety of damages that occurred 
during war or warlike situations, and they also reflect the specifically 
political factors that characterize the necessity of resuming diplomatic 
and political ties under certain conditions; the precise formula reached 
in any such agreement thus has no particular value for the determina- 
tion of customary law. On the other hand, an empirical survey easily 
demonstrates that a large number of agreements of the lump sum type 
have been concluded; the International Court of Justice has not explained 
why such a large mass of state practice should not reveat, in a general way, any 
opinion prevailing in state practice. Much therefore speaks in favor of recogniz- 
ing, for the purposes of customary law, not specific elements in specific treaties, 
but the general trend emerging from what seems to be common to such agree- 
ments. A survey of lump sum agreements from this perspective yields 
two basic conclusions: that the Hull rule has not been observed in 
practice, and that the Calvo Doctrine (as applied to property rights) 
explains this practice even less than the Hull rule.*? 


Similarly, Vratislav Pechota, in a comment on the United States—Czecho- 
-slovak Agreement of 1981,*? rejects the polarized views of Clagett and 
Sornarajah holding lump sum agreements to be juridically impotent. ‘‘It has 
been maintained,” he observes, 


39 See note 31 supra. 

4 Indeed, to the extent that they suggest that the conclusion of many inadequate lump sum 
agreements has helped to establish a partial compensation norm, they obviously regard them as 
jot only principle-reinforcing, but also norm-creating. For our views, rejecting a partial com- 
>ensation rule but nevertheless recognizing that the impact of lump sum agreements upon the 
imount-of-compensation issue cannot be dismissed out of hand, see 1 R, LILLICH & B, 
NESTON, supra note 8, at 247-56. Our views obviously conflict with the ones held by both 
Tlagett and Sornarajah. Cf. id. at 259: 


Regardless of one’s leanings in the oft-heated debate over whether international law 
requires “prompt, adequate and effective” compensation or nc compensation at all upon 
the major deprivation of foreign-owned wealth, few will find complete satisfaction in four 
views]. The reason is that lump sum settlement practice has undeniably compromised the 
polar policy preferences advanced in this connection. 


4l Dolzer, New Foundations of the Law of Expropriation of Alien Property, 75 AJIL 553, 559-60 
(1981) (emphasis added) (footnotes omitted). 

42 Pechota, The 1981 U.S.-Czechoslovak Claims Settlement Agreement: An Epilogue to Postwar 
Ltationalization and Expropriation Disputes, 76 AJIL 639 (1982). The treaty in question is the 
agreement on the Settlement of Certain Outstanding Claims and Financial Issues, Jan. 29, 
“982, Czechoslovakia—United States, reprinted in 21 ILM 371 (1982). 
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that the global settlements following the postwar nationalizations in 
the East European countries are “‘negotiated compromises and as 
such do not constitute a departure from the traditional international 
law principle’’;** yet, while they have created no new law common to 
the West and the East, their prevalence in the settlement practice 
cannot fail to undermine each side’s case concerning the content of 
relevant international rules. Several scores of such global settlements 
have been reached through negotiation and compromise; it would surely 
be wrong to dismiss them as diplomatic decisions that are addressed to private 
pecuniary claims and have no legal effect beyond the unique circumstances 
giving rise to them. In the absence of other precedents, it is difficult to 
see how international customary law could preserve the classical doc- 
trine of responsibility for nationalization predicated on the existence 
of an unlawful act, or, on the other hand, how it could create a univer- 
sal norm recognizing the right of the nationalizing state to determine 
unilaterally the conditions under which property is taken from for- 
eigners and whether or not compensation should be paid. Common 
sense and justice require a reappraisal of the doctrines unsustained by 
practice, so as to enable international law to play its proper role in 
facilitating rationality in decisions.** 


Both Dolzer and Pechota thus endorse our views that lump sum agree- 
ments are important sources of the law of international claims in general, 
and, more specifically, that such settlements, together with investment trea- 
ties, arbitral awards and other relevant expressions of community expecta- 
tion, support “the proposition that the principle of compensation as an 
international regulatory norm is yet alive even if under attack.’’** The 
controversy now, as when we first addressed the question, really focuses not 
upon the principle, but upon the amount, of compensation; and this question, 
in turn, raises the important issue of precisely what constitutes “‘just’’ com- 
pensation,‘ as well as the technical questions concerning the valuation 
standards to be used in determining it.“ Here, the lump sum settlement- 
national claims commission device has made a real contribution towards a 
new consensus on compensation.*® For example, although considerable ad- 


43 Stevenson, Comment, 54 ASIL Proc. 111, 112 (1960). 

44 Pechota, supra note 42, at 642-43 (emphasis added). 

*5 Weston in STATE RESPONSIBILITY, supra note 31, at 106. As Judge Baxter, writing about 
lump sum agreements nearly two decades ago, remarked, “If some compensation is always paid, 
this may furnish proof that compensation must be paid in some degree and that nationalization 
without compensation is unlawful.” Baxter, Treaties and Custom, 129 RECUEIL DES Cours 25, 
87 (1970 I). 

46 The adjective “just,” long preferred by us for its relatively value-free connotations, is now 
found in §712(1) of the American Law Institute’s new Restatement. For some thoughts on the 
elements constituting just compensation, see RESTATEMENT (REVISED), supra note 28, §712 
comment d, at 122-23. See also Lillich, The Valuation of Nationalized Property in International Law: 
Toward a Consensus or More “Rich Chaos’’?, in 3 VALUATION, supra note 14, at 183, 195-204 (R. 
Lillich ed. & contrib. 1975). 

47 See generally 1-4 VALUATION, supra note 14 (R. Lillich ed. & contrib. 1972, 1973, 1975 & 
1987). 

48 See 1 R. LILLICH & B. WESTON, supra note 8, at 247-56. 
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ditional data gathering will be required before any definitive conclusion can 
be reached, it now appears that the less lump sum settlements involve war- 
time or immediate postwar deprivations, the more compensation they pro- 
vide.’ In other words, a preliminary assessment of the additional 29 lump 
sum agreements now in hand suggests that such settlements continue to 
have a useful impact upon the compensation question, although one not 
always appreciated by courts and commentators. 

One final point needs making, and it is one that cannot be overstressed. 
All the dissents from, or reservations to, the norm-creating impact of lump 
sum agreements that have been made by courts and commentators since 
Barcelona Traction pertain exclusively to matters of compensation (and, to a 
lesser extent, valuation). With respect to the other norms, standards or rules 
found in them—for instance, the continuous nationality requirement, the 
eligibility of direct or indirect stockholder claims, the rules of attribution 
and whether certain claims, e.g., “creeping expropriation” claims, are com- 
pensable—lump sum agreements never have been the object of criticism. 
Indeed, as to these norms, they are widely and frequently relied upon as 
relevant sources of international law, even by the Iran—United States Claims 
Tribunal.*° Moreover, whatever the response of courts and commentators 
to lump sum agreements, the response of governments has been to continue 
to use them extensively as precedent for further such settlements. However 
much some international lawyers may wish the contrary, lump sum agree- 
ments, unlike the Cheshire cat, stubbornly refuse to fade away. Since they 
definitely are here to stay, a fact attested to by the appendix that follows, it is 
high time that the international community fully acknowledge their con- 
tinuing contribution to the law of international claims. 


RICHARD B. LILLICH & BURNS H. WESTON* 


APPENDIX 
CHRONOLOGICAL LIST OF AGREEMENTS 


1. Denmark-Norway Agreement of Apr. 28, 1969, 736 UNTS 427. 
2. Denmark-Hungary Agreement of Mar. 18, 1971, 797 UNTS 364. 


4 Thus, Pechota predicted that the U.S.-Czech Agreement of 1981 would generate more 
than 100% of certified U.S. claims, plus some interest, an “unprecedented” amount. Pechota, 
supra note 42, at 640. Although it seems that the actual figure is closer to 71%, FOREIGN 
CLAIMS SETTLEMENT COMMISSION OF THE UNITED STATES, 1985 ANN. REP. 43, it still 
represents a considerable improvement in the amount obtained compared to the record of 
recovery until 1975. 

°° Although the Tribunal has not invoked lump sum agreements directly, it has made use of 
them indirectly through resort to the jurisprudence of the Foreign Claims Settlement Com- 
mission of the United States, which adjudicates claims following the conclusion of U.S. lump 
sum agreements, the model for many of the provisions of the Claims Settlement Agreement. 
See, e.g., International Schools Services, Inc. v. National Iranian Copper Industries Co., 5 
IRAN-U.S. C.T.R. 338, 346 n.1 (1984 I). 

* Of the Board of Editors. Research for this Note was made possible by a grant from the 
Exxon Education Fund to the Procedural! Aspects of International Law Institute. 
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3. 


Switzerland-Hungary Agreement of Mar. 26, 1973, 964 UNTS 1973, 
1974 RECUEIL OFFICIEL DES LOIS ET ORDONNANCES DE LA 
CONFÉDÉRATION SUISSE [RO] 1056, 1974 SAMMLUNG DER EIDGENÖS- 
SISCHEN GESETZE [AS] 1506. 


. Canada-Czechoslovakia Agreement of Apr. 18, 1973, 1973 Can. TS 


No. 24. 


. Belgium—Federal Republic of Germany, Dec. 5, 1973, 954 UNTS 470. 
. United States-Peru Agreement of Feb. 19, 1974, 1 UST 227, TIAS 


No. 7792. . 


. Federal Republic of Germany—Greece Agreement of June 13, 1974, 


1975 BUNDESGESETZBLATT FÜR DIE REPUBLIK DEUTSCHLAND, TEIL 1 
[BGB1] II 1085, 994 UNTS 165. 


. Austria-Czechoslovakia Agreement,of Dec. 19, 1974, 1975 BUNDES- 


GESETZBLATT FÜR DIE REPUBLIK OSTERREICH [BGB1] No. 152, 995 
UNTS 325. 


. Federal Republic of Germany—Poland Agreement of Oct. 9, 1975, 


1976 BGB1.II 393, 1016 UNTS 241. 


. Great Britain—-Romania Agreement of Jan. 12, 1976, 1976 Gr. Brit. TS 


No. 9 (Cmd. 6376). ` 


. Poland—Great Britain Agreement of Mar. 30, 1976, 1976 Gr. Brit. TS 


No. 49 (Cmd. 6520), 1029 UNTS 87. 


. United States-Egypt Agreement of May 1, 1976, 4 UST 4214, TIAS 


No. 8446. : 


. Switzerland-Morocco, Agreement of June 6, 1978, 1978 BUNDES- 


BLATT [BB] 1.I1 729, 1981 RO 144, 1981 AS 145. 


. Great Britain-Cuba Agreement of Oct. 18, 1978, 1979 Gr. Brit. TS 


No. 20 (Cmd. 7459). 


. United States—People’s Republic of China Agreement of May 11, 1979, 


2 UST 1957, TIAS No. 9306. 


. Austria-Yugoslavia Agreement of Mar. 19, 1980, 1980 BGB1 No. 


3037. 


. Switzerland-Zaire Agreement of Oct. 8, 1980, 1981 BB1.I 181, 1984 


RO 170, 1984 AS 170. 


. Canada-Cuba Agreement of Nov. 7, 1980, 1981 Can. TS No. 18. 
. Canada~—People’s Republic of China Agreement of Aug. 20, 1981, 


1981 Can. TS No. 21. 


. Great Britain—Czechoslovakia Agreement of Jan. 29, 1982, 1982 Gr. 


Brit. TS No. 21 (Cmd. 8557). 


. United States—Czechoslovakia Agreement of Jan. 29, 1982, 21 ILM 


371 (1982). 


. Canada-Bulgaria Agreement of June 14, 1982, 1982 Can. TS No. 14. 
. Great Britain—Mauritius Agreement of July 7, 1982, 1983 Gr. Brit. TS 


No. 6 (Cmd. 8785). 
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24. Great Britain-Vanuatu Agreement of Mar. 13, 1984, 1984 Gr. Brit. 
TS No. 55 (Cmd. 9293). 


25. Finland-—German Democratic Republic Agreement of Oct. 3, 1984, 
1984 SUOMEN ASETUSKOKOELMA No. 65. 


26. United States—Ethiopia Agreement of Dec. 19, 1985, 25 ILM 56 
(1986). 


27. Great Britain-Union of Soviet Socialist Republics Agreement of July 
15, 1986, 1986 Gr. Brit. TS No. 65 (Cmd. 30). 


28. Sweden—German Democratic Republic Agreement of Oct. 24, 1986, 
1987 SVERIGES OVERENSKOMMELSER MED FRAMMANDE MAKTER 
No. 4. 


29. Great Britain—People’s Republic of China Agreement of June 5, 1987, 
1987 Gr. Brit. TS No. 37 (Cmd. 198). 


THE MEANING OF “PEOPLE” IN THE AFRICAN CHARTER 
ON HUMAN AND PEOPLES’ RIGHTS 


INTRODUCTION 


The African Charter on Human and Peoples’ Rights,’ also known as the 
Banjul Charter on Human and Peoples’ Rights,” was adopted by the 18th 
Assembly of Heads of State and Government of the Organization of African 
Unity (OAU), held in Nairobi in June 1981. Contrary to some expecta- 


! OAU Doc. CAB/LEG/67/3/Rev.5 (1981), reprinted in 21 ILM 59 (1982), 27 REV. INT'L 
COMM’N JuRISTS 76 (1981) [hereinafter Banjul Charter]. For views on general aspects of the 
Charter, see COMMISSION TO STUDY THE ORGANIZATION OF PEACE, REGIONAL PROTECTION 
OF HUMAN RIGHTS IN AFRICA (1980); O. C. EZE, HUMAN RIGHTS IN AFRICA: SOME SELECTED 
PROBLEMS (1984); N. S. REMBE, AFRICA AND REGIONAL PROTECTION OF HUMAN RIGHTS 
(1985); HUMAN RIGHTS AND DEVELOPMENT IN AFRICA (C. E. Welch & R. I. Meltzer eds., 
1984); Kannyo, The Banjul Charter on Human and Peoples’ Rights: Genesis and Political Back- 
sround, in Welch & Meltzer (eds.), supra, at 128; D’Sa, Human and Peoples’ Rights: Distinctive 
Features of the African Charter, 29 J. AFR. L. 72 (1985); Gittleman, The African Charter on Human 
znd Peoples’ Rights: A Legal Analysis, 22 Va. J. INT'L L. 667 (1982); Mumba, Praspects for 
Regional Protection of Human Rights in Africa, HOLDSWORTH L. Rev. 101 (1982); Okere, The 
Protection of Human Rights in Africa and the African Charter on Human and Peoples’ Rights: 
Comparative Analysis with the European and American Systems, 6 Hum. RTs. Q. 141 (1984); 
Turack, The African Charter on Human and Peoples’ Rights: Some Preliminary Thoughts, 17 AKRON 
L. Rev. 365 (1984); Umozurike, The African Charter on Human and Peoples’ Rights, 77 AJIL 103 
_1983). See also 1. Diaite, La Notion de peuple de l'application de la Charte africaine des droits 
te homme et des peuples (paper presented at the Symposium International sur les Droits de 

“Homme et des Peuples, Dakar, Oct. 25-30, 1982). 

? Actually, this was the title finally agreed upon in honor of the drafting meg of the 
-harter and to avoid confusing it with the 1963 Charter of the Organization of African Unity. 
~lowever, the original title continues in use, even within OAU circles. See Gittleman, supra note 
1, at 667. In this paper, the shorthand form Banjul Charter will be used. 
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tions,® the Charter stayed in limbo for only 5 years.* It entered into force on 
October 21, 1986, after the deposit of the 26th instrument of ratification, 
the number required by its Article 63(3). By April 16, 1987, there were 33 
states parties to the Charter,” which makes it the largest regional human 
rights system in existence.® 

The Banjul Charter departs, in very significant ways, from contemporary 
multilateral human rights instruments. One of these is the dynamic en- 
trenchment of the concept of ‘‘peoples” into international human rights 
theory—a concept, however, that had long enjoyed some currency in inter- 
national law.’ As early as 1790, the decree of the French Constituent Assem- 
bly referred to both the rights of man and the rights of peoples.* More 
recently, the term has been liberally invoked “in a number of international 
instruments on human rights, and General Assembly resolutions, more par- 
ticularly those dealing with self-determination and permanent sovereignty 
-over natural resources.”? For example, the Charter of the United Nations 
was adopted in the name of “We the Peoples” and it recognized, in Article 
1(2), the principle of “‘self-determination of peoples.” Common Article 1 of 
the 1966 International Human Rights Covenants deals with the right of 
peoples to self-determination. Furthermore, and specifically, in July 1976, a 
group of eminent individuals meeting in Algiers proposed to the world the 
Universal Declaration on the Rights of Peoples (Algiers Declaration),’® in 
which a number of peoples’ rights were elaborated. 


3 See, e.g., Gittleman, The African Commission on Human and Peoples’ Rights: Prospects and 
Procedures, in GUIDE TO INTERNATIONAL HUMAN RIGHTS PRACTICE 153, 160 (H. Hannum 
ed. 1984); Ojo & Sesay, The O.A.U. and Human Rights: Prospects for the 1980s and Beyond, 8 HUM. 
Rrs. Q. 89, 101 (1986). 

* By contrast, the International Human Rights Covenants of 1966 (International Covenant 
on Civil and Political Rights, and International Covenant on Economic, Social and Cultural 
Rights, annexed to GA Res. 2200 (XXI) (Dec. 19, 1966) took 10 years to enter into force; the 
European Convention for the Protection of Human Rights and Fundamental Freedoms of 
1950 took 3 years; and the American Convention on Human Rights of 1969 took 10 years. 

5 Information furnished by Adwoa Coleman-Tommy, an OAU legal officer, in a letter to the 
present writer dated Apr. 16, 1987. 

ê The European Convention has 21 parties, while the American system covers 19 states. 

7 See, e.g., Virally, Panorama du droit international contemporain: Cours général de droit interna- 
tional public, 183 RECUEIL DES Cours 9, 57 (1983 V). 

8 Brownlie, The Rights of Peoples in Modern International Law, 9 BULL. AUSTL. Soc’y LEGAL 
PHIL. [hereinafter BULL. AUSTL. Soc’y] 104, 107 (1985). 

? N. S. REMBE, supra note 1, at 122. See, e.g., common Art. 1 of the 1966 Human Rights 
Covenants, supra note 4; GA Res. 1514 (XV) (Dec. 14, 1960); GA Res. 1803 (XVII) (Dec. 14, 
1962); GA Res. 2625 (XXV) (Oct. 24, 1970). 

10 For the text, see IODC BULL., September 1976, at 47 [International Documentation 
Center]; R. FALK, HUMAN RIGHTS AND STATE SOVEREIGNTY 225 (1981). For discussion of 
the declaration, see POUR UN DROIT DES PEUPLES: ESSAIS SUR LA DECLARATION D’ALGER (A. 
Cassese & F. Jouve eds., 1981); Rigaux, The Algiers Declaration of the Rights of Peoples, in UN 
LAW/FUNDAMENTAL RIGHTS: Two TOPICS IN INTERNATIONAL LAW 211 (A. Cassese ed. 
1979); Falk, The Algiers Declaration of the Rights of People and the Struggle for Human Rights, in R. 
FALK, supra, at 185. 
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In spite of this concern for peoples and peoples’ rights, the term “people” 
has not been authoritatively defined in any of the instruments that employ 
it. Moreover, it is not used to convey identical meanings in all these instru- 
ments. The intention of this paper, therefore, is to attempt to work out the 
meaning of the term “people” as used in the Banjul Charter, which the 
architects deliberately left undefined ‘‘so as not to end up in difficult dis- 
cussion.””!! It will be argued that its meaning is not consistent in the Charter, 
as it is always determined by the context of the particular rights referred to. 
However, before the various meanings of the term are discussed, it might be 
helpful briefly to reflect upon the philosophy underlying the concept of 
“people” and the relationship between peoples’ and human rights in the 
Banjul Charter. 


PHILOSOPHY OF THE CONCEPT 


Peoples’ rights in the Banjul Charter are the embodiment of the African 
conception and philosophy of a person in society. In Africa, a person is not 
regarded as ‘‘an isolated and abstract individual, but an integral member of 
a group animated by a spirit of solidarity.”'* This point was stressed in the 
OAU rapporteur’s report: 


Noting that in Africa, Man is part and parcel of the group, some 
delegations concluded that individual rights could be explained and 
justified only by the rights of the community. Consequently, they 
wished that the Draft Charter made room for the Peoples’ Rights and 
adopt[ed] a more balanced approach to economic, social and cultural 
rights on the one hand and political and civil rights on the other.’® 


This attitude stands in stark contrast to the atomistic view of the western 
world, which regards individuals as locked in a constant struggle against 
society for the redemption of their rights.'* Paragraph 4 of the Preamble to 


1! Rapporteur’s Report, OAU Doc. CM/1149 (XXXVII), Ann. 1, at 4, para. 13 (1981), 
quoted in N. S. REMBE, subra note 1, at 112. This is not the only instance where an international 
-nstrument intentionally eschews defining a crucial term. For example, the International Law 
Sommission during its work on the draft Declaration on the Rights and Duties of States 
declined to define what a state was. The Commission did not believe that any useful purpose 
would be served by such a definition and preferred to allow the word to be interpreted 
according to international practice. See 1949 Y.B. INT’L L. COMM’N 289; Lachs, Development 
and General Trends of International Law in Our Time, 169 RECUEIL DES Cours 2, 29 (1980 IV). 

12 Okere, supra note 1, at 148. 

13 Rapporteur’s Report, supra note 11, at 3, para. 10, quoted in N. S. REMBE, supra note 1, at 
-21. 

14 See M’Baye, Human Rights in Africa, in THE INTERNATIONAL DIMENSIONS OF HUMAN 

“RIGHTS 584 (K. Vasak ed. 1982), who states: 


The European conception of human rights, that is to say, a set of principles whose 
essential purpose is to be invoked by the individual against the group with which he is in 
conflict, is not met in traditional Africa. In Africa, the individual, completely taken over 
by the archetype of the totem, the common ancestor or the protective genius, merges into 
the group. 


ad, at 588-89. 
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the Charter emphasizes the need to preserve the African perspective.’ It 
requires the parties to take ‘‘tnto consideration the virtues of their historical 
tradition and the values of African civilization which should inspire and 
characterize their reflection on the concept of human and peoples’ 
rights.” 

There is yet another way of looking at the concept of “peoples.” This is 
the one that inspired the Algiers Declaration.!” “People” could be used in 
contradistinction to their state. This view, by separating the people from 
their state, does for collectivities what civil liberties do for individuals. It 
seeks to reserve a certain amount of political and economic space for peoples 
qua peoples. This space, or peoples’ sovereignty, becomes critical where the 
interests of the people and those of the state diverge. Richard Falk, one of 
the principal proponents of the Algiers Declaration, explained this view as 
follows: 


Given [the] combination of domestic and international factors, it 
becomes clear that governments cannot be entrusted with the role of 
serving as the guardian of fundamental human rights. In this regard, 
the whole tradition of international law is to some extent regressive in 
the current era. Even the United Nations is an organization of states in 
which the interests of peoples are misleadingly assumed to be legiti- 
mately represented by governments. To the extent that the Third 
World is pledged to solidarity in its efforts to promote a new interna- 
tional economic order, it represents a coalition of capitalist and social- 
ist governing structures. As such it seeks a geographical redistribution of 
wealth, power, and prestige. . . . As such, it is only a partial response 
to the structural base of domination, and must be supplemented from 
more populist and socialist perspectives. . . . A first step is for people 
to insist upon their own legitimacy as a source of rights, even as 
against the state.'® 


In my view, this perspective is as important as the first one. However, I do 
not think it was seriously contemplated by Africa’s leaders when they 


'S Cf. Howard, Is There an African Concept of Human Rights?, in FOREIGN POLICY AND HUMAN 
RIGHTS II (R. J. Vincent ed. 1985); University of Toronto Development Studies Programme, 
Working Paper No. A:8 (1983). 

'6 See Banjul Charter, supra note 1. The traditionalist approach must be submitted to rigid 
scrutiny, as many traditions are either of questionable relevance and utility or plainly oppres- 
sive (especially to women). The words of A. M. Babu, a leading African socialist activist, are 
worth noting: 


The politics and ideology of the past were the concentrated expression of their economics, 
the.economics of the past, and have no relevance to the economics of the present or the 
economics of the future... . 


If those early forms of social organization also contained elements of democracy, it was 
the democracy of that particular time, totally unfitted to the democratic practice of man 
in the present epoch. To say that an African can learn democracy simply by looking 
backward to see how our great-grandparents behaved is not only meaningless but down- 
right reactionary. 


A. M. BABU, AFRICAN SOCIALISM OR SOCIALIST AFRICA? 58 (1981). 
17 See supra note 10. 
18 Falk, supra note 10, at 189-90 (emphasis in original). 
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adopted the Charter. The substantive provisions of the Banjul Charter and 
the OAU Charter, as well as OAU practice generally, indicate considerable 
deference to sovereignty and other state rights. 


HUMAN RIGHTS VS. PEOPLES’ RIGHTS 


The full title of the Banjul Charter raises the controversial question of the 
difference and relationship between (individual) human rights and (collec- 
tive) peoples’ rights. The relationship between the two must clearly be 
appreciated to avoid compromising either. In this connection, Roland 
Rich’s three-premise approach could be a particularly helpful starting point: 


(1) The individual remains the primary subject of international 
human rights law. _ 


(2) International human rights law recognises the existence of 
groups. 


(3) The enjoyment of individual human rights requires certain 
human rights to devolve directly upon groups.'® 


The first is now generally accepted and does not require detailed exami- 
nation. The individual is the cardinal subject of international human rights 
taw. The second premise is rapidly becoming a well-settled principle, as 
mternational human rights law has already extended recognition to groups 
of persons as such. These include minorities, colonized peoples and indige- 
nous populations.” It is the third that requires a closer look, for it is the 
raison d’étre of collective rights. 

Karel Vasak referred to collective rights, similar to those covered in the 
Banjul Charter, as belonging to the third generation of human rights and 
termed them “‘solidarity rights.’’ According to him, rights under this um- 
brella 


seek to infuse the human dimension into areas where it has all too often 
been missing, having been left to the State or States. . . . [T]hey are 
new in that they may both be invoked against the State and demanded of 
it; but above all. . . they can be realized only through the concerted 
efforts of all the actors on the social scene: the individual, the State, 
public and private bodies and the international community.”! 


Here we can detect elements of peoples’ sovereignty, not only in the politi- 
zal, but in the economic sphere as well. In addition, and perhaps more 


'9 Rich, The Right to Development: A Right of Peoples?, 9 BULL. AUSTL. Soc’y 120, 123 (1985). 

20 Id. at 124. 

21 K, Vasak, For the Third Generation of Human Rights: The Rights of Solidarity, paras. 
5—10 (Inaugural Lecture, 10th Study Session of the International Institute of Human Rights, 
S:rasbourg, July 1979, mimeo.), quoted in Marks, infra, at 441. For critical appraisals of the 
ution of a third generation of human rights, see Alston, A Third Generation of Solidarity Rights: 
Progressive Development or Obfuscation of International Human Rights Law?, 29 NETH. INT'L L. 
Rev. 307 (1982); Marks, Emerging Human Rights: A New Generation for the 1980s?, 33 RUTGERS 
L. Rev. 435 (1981). 
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importantly, Vasak emphasized the need for concerted action in the effort 
to deliver certain rights—hence the solidarity tag. 

The basic question, however, remains: are collective rights human rights 
or not? Part of the problem lies in the terminology itself. This is evident, for 
example, in the following comment: 


Can human rights, as opposed to obligations, be vested in States? . . 
[T]here is no precedent in international law for the vesting of human 
rights in States. Human rights are vested in the individual. Certain 
collective rights derive from those individual rights, especially from 
the right to freedom of association. But does that mean that these 
rights extend to States or Governments?** 


On the surface, it appears logical to state that a human right can only be 
enjoyed by a human being. Louis Sohn perhaps would respond to this 
observation by reminding us that because collective rights are always ulti- 
mately destined for individuals, they are zpso facto human rights: 


One of the main characteristics of humanity is that human beings are 
social creatures. Consequently, most individuals belong to various 
units, groups, and communities; they are simultaneously members of 
such units as a family, religious community, social club, trade union, 
professional association, racial group, people, nation, and state. It is 
not surprising, therefore, that international Jaw not only recognizes 
inalienable rights of individuals, but also recognizes certain collective 
rights that are exercised jointly by individuals grouped into larger 
communities, including peoples and nations. These rights are still 
human rights; the effective exercise of collective rights is a precondi- 
tion to the exercise of other rights, political or economic or both. Ifa 
community is not free, most of its members are also deprived of many 
important rights.”° 


The drafters of the 1966 International Human Rights Covenants adopted 
a similar position. That was why they included the collective right to self-de- 
` termination in the Covenants and gave it pride of place. This strong en- 
dorsement, however, did not convince detractors of collective rights. 
Therefore, I suggest that collective rights be regarded as sui generis. They 
are not individual, but collective; they belong to groups, communities or 
peoples. When the group secures the rights in question, then the benefits 
redound to its individual constituents and are distributed as individual 
human rights. This concept can be illustrated by taking Professor Sohn’s 
example of the club further: In an interclub tennis tournament, only clubs 
have the right to participate even though individuals actually play the game. 
Members as skilled as Navratilova or Lendl would not have an automatic 
right to play in tournaments. Contestants are entered by their clubs in 
accordance with the internal arrangements of those clubs. The individual’s 
right to play can only be expressed in and through the club. This right is 


2? Taperrel, Comment, 9 BULL: AUSTL. Soc’y 160 (1985). Cf. Crawford, infra note 69. 

23 Sohn, The New International Law: Protection of the Rights of Individuals Rather Than States, 32 
AM. U.L. REV. 1, 48 (1982). See also Gros Espiell, Self-Determination and Jus Cogens, in A. Cassese 
(ed.), supra note 10, at 167-73. 


86 THE AMERICAN JOURNAL OF INTERNATIONAL LAW  [Vol. 82 


actualized, first, by protecting the club’s rights in the wider setting; and then 
by the individual’s rights in the club: International collective and individual 
rights are no different. 

Consequently, the Banjul Charter, by separating peoples’ from human 
rights, does not obfuscate but progressively develops international human 
rights law. It shows, in clear terms, that there is a conceptual difference 
between collective (peoples’) rights and individual (human) rights. 

Furthermore, the Charter approaches the two categories in a balanced 
manner; it does not give the impression of favoring one category over the 
other. The fact that individual rights are not as well secured as one would 
have wished is due not to a preference for collective rights but to the 
political realities of the continent and the OAU. Governments were not yet 
ready in 1981 to have their affairs completely opened to international scru- 
tiny. Moreover, a close examination of the Charter reveals that, in most of 
the cases, peoples’ rights (as opposed to state rights) do not fare much better 
than individual rights. However, in its own way, the Banjul Charter at least 
theoretically recognizes that all classes of rights (political, economic, individ- 
ual and collective) are equal and synergetic. This result is a far cry from the 
position maintained by Eugene Kamenka on the place of the “new” collec- 
tive rights: 

The point is to recognise any claim made for this third-generation of 
rights as valid only in so far as it extends, rather than destroys, first 
generation rights—i.e. the autonomy of individuals and their civil and 
political liberties. To say this is to insist that second and third genera- 
tion rights are to be read through, understood in terms of, first genera- 
tion rights.”4 


This interpretation, without any doubt, would have the effect of dragging 
the human rights debate back over mountains already conquered and 
bridges already crossed;”° it represents a distinct philosophical and ideologi- 
cal choice. In this regard, the Banjul Charter sought to consolidate the gains, 
made in the interpretation and rationalization of international human 


rights. 


THE MEANING OF “PEOPLE” 


The definition of “people” has primarily been approached in the context 
of the right to self-determination, where it has been used to indicate an 
ethnic community or a community that identifies itself as such because of 
common interests. Yoram Dinstein, writing with Middle Eastern problems 
in mind, identified subjective and objective qualities of the term: 


The objective element is that there has to exist an ethnic group linked 
by common history... . 


*4 Kamenka, Human Rights, Peoples’ Rights, 9 BULL. AUSTL. Soc’y 148, 158 (1985). 

25 See, e.g., Final Act of the International Conference on Human Rights (Proclamation of 
Tehran), May 13, 1968, UN Doc. A/CONF.32/41 (1968); GA Res. 32/130 (Dec. 16, 1977); 
_habvala, On Human Rights in the Socio-Economic Context, 31 NETH. INT'L L. REV. 149 (1984); 
Sohn, supra note 22, at 52-64. l 
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. . . It is not enough to have an ethnic link in the sense of past 
genealogy and history. It is essential to have a present ethos or state of 
mind. A people is both entitled and required to identify itself as such.*° 


Ian Brownlie expanded on that definition but laid more emphasis on 
identity: 


No doubt there has been continuing doubt over the definition of 
what is a “people” for the purpose of applying the principle of self-de- 
termination. Nonetheless, the principle appears to have a core of rea- 
sonable certainty. This core consists in the right of a community which 
has a distinct character to have this character reflected in the institu- 
tions of government under which it lives. The concept of distinct 
character depends on a number of criteria which may appear in combi- 
nation. Race (or nationality) is one of the more important of the rele- 
vant criteria, but the concept of race can only be expressed scientifi- 
cally in terms of more specific features, in which matters of culture, 
language, religion and group psychology predominate. The physical 
indicia of race and nationality may evidence the cultural distinctiveness 
of a group but they certainly do not inevitably condition it. Indeed, if 
the purely ethnic criteria are applied exclusively many long existing 
national identities would be negated on academic grounds as, for ex- 
ample, the United States.?’ 


In a report written for the United Nations, Aureliu Cristescu offered a 
limited definition of the term “people” for the purposes of the right to 
self-determination. He preceded it by explaining that the United Nations 
had proceeded cautiously, albeit firmly, in the struggle against colonialism 
and that it would not be possible to produce a definition covering all possible 
situations. From the specific situations already witnessed, he believed the 
following elements had emerged: | 


(a) The term “people” denotes a social entity possessing a clear 
identity and its own characteristics; 


i 


(b) It implies a relationship with a territory, even if the people in 
question has been wrongfully expelled from it and artificially replaced 
by another population; 


(c) A people should not be confused with ethnic, religious or lin- 
guistic minorities, whose existence and rights are recognized in article 
27 of the International Covenant on Civil and Political Rights.’ 


Among these, three writers, the main attributes of peoplehood are pre- 
sented, namely, commonality of interests, group identity, distinctiveness 


*6 Dinstein, Collective Human Rights of Peoples and Minorities, 25 INT’L & Comp. L.Q. 102, 104 
(1976). 

2” Brownlie, supra note 8, at 107-08. 

28 A, CRISTESCU, THE RIGHT TO SELF-DETERMINATION, HISTORICAL AND CURRENT DE- 
VELOPMENT ON THE BASIS OF UNITED NATIONS INSTRUMENTS, para. 279, UN Doc. 
E/CN.4/Sub.2/404/Rev.1, UN Sales No. E.80.XIV.3 (1981); Ermacora, The Protection of 
Minorities Before the United Nations, 182 RECUEIL DES Cours 247, 327 (1983 IV). 
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and a territorial link. It is clear, therefore, that “people” could refer to a 
group of persons within a specific geographical entity (e.g., the Alur of 
Uganda or the Amandebele of Zimbabwe) as well as to all the persons within 
that entity (e.g., Ugandans or Zimbabweans). Both these references are 
common, but that does not make their use unambiguous. Cristescu’s exclu- 
sion of minorities depended on certain assumptions that, as we shall soon 
see, are no longer tenable. 


A. “People” as Possessors of the Right to Political Self-Determination 


Under Article 20 of the Banjul Charter, the right to self-determination is 
guaranteed to all peoples.” However, paragraph 2 of Article 20 singles out 
colonized and oppressed peoples as the possessors of that right. This is the 
least problematic of the uses of “people.” Under current international law, 
as evidenced, for example, by the practice of the United Nations,” the 


2° Article 20 of the Charter, supra note 1, reads as follows: 


I. All peoples shall have the right to existence. They shall have the unquestionable and 
inalienable right to self-determination. They shall freely determine their political status 
and shall pursue their economic and social development according to the policy they have 
freely chosen. 


2. Colonized or oppressed peoples shall have the right ta free themselves from the 
bonds of domination by resorting to any means recognized by the international commu- 
nity. 


3. All peoples shall have the right to the assistance of the States parties to the present 
Charter in their liberation struggle against foreign domination, be it political, economic 
or cultural. 


°° The Declaration on Principles of International Law Concerning Friendly Relations and 
Co-operation among States in Accordance with the Charter of the United Nations, GA Res. 
2625 (XXV), supra note 9, when dealing with the principle of equal rights and self-determina- 
tion of peoples, provides, inter alia: 


Nothing. . . shall be construed as authorizing or encouraging any action which would. 
dismember or impair, totally or in part, the territorial integrity or political unity of 
sovereign and independent States conducting themselves in compliance with the principle 
of equal rights and self-determination of peoples as described above and thus possessed of 
a government representing the whole people belonging to the territory without distinc- 
tion as to race, creed or colour. 


See further para. 6, Declaration on the Granting of Independence to Colonial Countries and 
Peoples, GA Res. 1514 (XV), supra note 9. The UN Secretary-General, commenting on the 
Biafran crisis, stated: ‘‘So, as far as the question of secession of a particular section of a Member 
State is concerned, . . . [a]s an international organization, the United Nations has never 
accepted. . . and I do not believe it will ever accept the principle of secession of a part of its 
Member State.” UN MONTHLY CHRON., February 1970, at 36. On UN law and practice, see 
generally M. POMERANCE, SELF-DETERMINATION IN LAW AND PRACTICE: THE NEW DOC- 
TRINE IN THE UNITED NATIONS (1982); Emerson, Self-Determination, 55 AJIL 459, 464 (1971); 
A. CRISTESCU, supra note 28; Swan, Self-Determination and the United Nations Charter, 22 INDIAN 
J. INT'L L. 264 (1982); A. RIGO-SUREDA, THE EVOLUTION OF THE RIGHT TO SELF-DETERMI- 
NATION: A STUDY OF UNITED NATIONS PRACTICE (1973). 
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Organization of African Unity?! and individual states,** political self-deter- 
mination is generally equated with freedom from colonial-type rule. It does 
not extend to insistence by one sector of the population of an independent 
(or majority-ruled) state on its own form of self-determination, culminating, 
perhaps, in secession.” | 

Following this line of reasoning, Eisuke Suzuki suggested that, in reality, 
there are only three remaining opportunities for the exercise of this right in 
Africa: the dismantling of minority rule in South Africa, the achievement of 
independence for Namibia and the resolution of the problem of the West- 
ern Sahara.** International law has chosen to deny such groups as the Eri- 
treans the right (privilege?) of designating their struggle as one for the 
attainment of the right to self-determination. ‘That may be so, but even in 
the clear-cut cases there remain a few problems. Would the Amazulu, 
Amaxhosa, Basotho or other peoples of South Africa, for example, be enti- 
tled to pursue their own (genuine) independence from the Pretoria regime? 
By this, I do not mean the type of pseudo-independence that the apartheid 
Bantustan policy is all about,” but rather sovereign independence to the 


31 See generally \jalaye, Was “Biafra” at any Time a State in International Law?, 65 AJIL 551 
(1971); Nayar, Self-Determination Beyond the Colonial Context: Biafra in Retrospect, 10 TEX. INT'L 
L.J. 321 (1975); Akinyemi, The Organization of African Unity and the Concept of Non-Interference in 
Internal Affairs of Member-States, 46 Brit. Y.B. INT'L L. 393 (1972-73); Ginther, Re-defining 
International Law from the Point of View of Decolonisation and Development of African Regionalism, 26 
J. AFR. L. 49 (1982); Kamanu, Secession and Self-Determination in Africa: An O.A.U. Dilemma, 12 J. 
MOD. Arr. STUD. 355 (1974); Blay, Changing African Perspectives on the Right to Self-Determina- 
tion in the Wake of the Banjul Charter on Human and Peoples’ Rights, 29 J. AFR. L. 147, 149-55 
(1985); OAU CHARTER arts. 2(1){a) and (c), and 3(2), (3) and (5); OAU Res. AHG/16/1 
(1964). 

OAU Resolution AHG/16/1 (1964) provides, inter alia, that the Assembly of Heads of State 
and Government “declares that all Member States pledge themselves to respect the frontiers 
existing on the achievement of national independence.” See Ist Ordinary Session of the Assem- 
bly of Heads of State and Government, July 17-21, 1964, reprinted in 1. BROWNLIE, BASIC 
DOCUMENTS ON AFRICAN AFFAIRS 360-61 (1971). 

32 See, e.g., ANGOLA CONST. art. 4: “The People’s Republic of Angola shall be a unitary and 
indivisible State whose inviolable and inalienable territory shall be that defined by the present 
geographical limits of Angola, and any attempt at separatism or the dismembering of its 
territory shall be vigorously combated.”’ See further SENEGAL CONST. art. 2; GABON CONST. 
art. 4; EGYPT CONST. art. 3; MALI CONST. art. 2; and Art. 1, Djibouti Const. Law No. | 
(LR/77-001, 1977). For these and other constitutions cited infra, see CONSTITUTIONS OF THE 
COUNTRIES OF THE WORLD (A. Blaustein & G. Flanz eds.). 

33 Cf. Nanda, Self-Determination in International Law: The Tragic Tale of Two Cities—Islamabad 
(West Pakistan) and Dacca (East Pakistan), 66 AJIL 321 (1972). See further Nayar, Self-Determina- 
tion: The Bangladesh Experience, 7 HUM. RTS. J. 231 (1974); Turp, Le Droit de sécéssion en droit 
international public, 20 CAN. Y.B. INT'L L. 24 (1982). 

34 Suzuki, Self-Determination and World Public Order: Community Response to Territorial Separa- 
tion, 16 VA. J. INT'L L, 779 (1976). See and compare generally Amankwah, Self-Determination in 
the Spanish Sahara: A Credibility Gap in the United Nations’ Practice and Procedure in the Decolonisa- 
tion Process, 14 Comp. & INT'L L.J. SOUTHERN. AFR. 34 (1981). An overview of the Eritrean 
problem is given in Medhin, Eritrea: Background to Revolution, 28 MONTHLY REV. 29 (1976). 

35 For a fuller discussion of this issue, see Richardson, Self-Determination, International Law 
and the South African Bantustan Policy, 17 COLUM. J. TRANSNAT’L L. 185 (1978); Swan, Self-De- 
termination Pretoria Style: The Case of Transkei, 3 WHITTIER L. REv. 475 (1981); Norman, The 
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exclusion of all other peoples. Would such independence be a permissible 
exercise of the right under paragraph 2 of Article 20 of the Banjul Charter, 
entitling the people concerned to the assistance mentioned in paragraph 3 
of that article? I think not. The analogy of the ban on secession from 
independent countries would apply here with equal force. That people 
would be seceding from a future state. International law already treats the 
right to self-determination as tied to a specific geographically defined terri- 
tory. Further subdivisions would not be consistent with that position. More- 
over, a people wishing to go its separate way, as, say, in South Africa, would 
have to renounce the authority of the liberation movement representing it. 
In our example, this would be the African National Congress or the Pan 
Africanist Congress, both of which are recognized by the OAU. That 
organization would be most unlikely to support any such secessionist aspira- 
tions. 

From the foregoing, we can conclude that the first meaning of “people” is 
all the different communities (peoples), in fact, all persons within the 
boundaries of a country or geographical entity that has yet to achieve inde- 
pendence or majority rule. Once independence (or majority rule) is 
achieved, no further independence is permissible. The rights of the differ- 
ent peoples would thereafter be protected as minority rights. 

Before leaving this point, I should observe that the rule against secession 
as an exercise of the right to self-determination is only a general one. Al- 
though it is backed by a solid body of UN, OAU and state practice, it can still 
admit a few exceptions. The independence of Bangladesh was one. Ved 
Nanda, in a definitive article on the subject,” demonstrated the existence of 
a set of circumstances that combined to lend a cloak of legitimacy to what 
would otherwise have been impermissible in international law. These were 
the physical separation of East from West Pakistan and the total domination 
of the former by the latter; the nature of their ethnic and cultural differ- 
ences; the disparity in their economic growth to the disadvantage of East 
Pakistan; the electoral mandate to secede; the brutal suppression of dissent 
in East Pakistan; and the viability of both regions as separate entities.®” The 
fact that the United Nations was presented with a fait accompli was also 
significant. 

Although many of the secessionist claims in various parts of Africa have 
been characterized by some of the elements of the Bengali struggle, few 
have come close to matching it. For example: The secessionist activities in 
Katanga and Biafra were roundly condemned by the United Nations and 
the OAU as threats to sovereignty and territorial integrity. The situation in 
southern Sudan has not attracted much international legal concern. The 


Transkei: South Africa’s Illegitimate Child, 12 New ENG. L. Rev. 585 (1977). Cf Dekieffer & 
Hartquist, Transkei: A Legitimate Birth, 13 New ENG. L. REV. 428 (1978); Booysen, The South 
African Homelands and Their Capacity to Conclude Treaties, 8 S. AFR. Y.B. INT'L L. 58 (1982). 
36 See Nanda, supra note 33; see also Nanda, Self-Determination under International Law: Validity 
of Claims to Secede, 13 Case W. RES. J. INT’L L. 257 (1981); Chen, Self-Determination: An 
Important Dimension of the Demand for Freedom, 75 ASIL Proc. 88 (1981). 
37 Nanda, supra note 33, at 328. 
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conflict in Eritrea has practically been shoved into a closet despite Eritrea’s 
illegal absorption into the Ethiopian Empire in 1962.°° Finally, the unilat-. 
eral declaration of independence by the Saharan Arab Democratic Republic 
(SADR), as well as its subsequent admission into the OAU in 1982, was not 
an exercise in secession. Moroccan and Mauritanian claims to the territory 
of Western Sahara had been rejected by the International Court of Justice.’ 
Subsequently, Morocco attempted to annex the territory by settling civilians 
there,“ which implied that the Spanish were simply being replaced by Mo- 
roccans. The ensuing struggle for independence was akin to one against 
colonial rule. The fact that it did not fit the usual pattern of colonialism is 
not technically relevant.*! The admission of the SADR into the OAU was a 
tribute more to the intense political and diplomatic activity of POLISARIO 
than to a legal principle. Moreover, the OAU Secretary General was faced 
with a 27-19 vote in favor of admission and therefore had no choice in the 
matter. The SADR, however, subsequently withdrew from the OAU.” 
Some of the interesting conclusions that can be drawn from the whole 
exercise are that the organization does not always have to seek compromises 
that do not address the real issues; that African unity can survive a crisis of 
that magnitude; and that maybe it could survive a successful assertion of 
self-determination by way of secession. 


B. “Peoples” as the Different Minorities 


The problems of minority protection were of prime concern to the 
League of Nations. Indeed, the modern international human rights edifice 
owes much of its character to the minority regimes set up in the aftermath of 
the Great War. This concern for minorities was inherited by the United 
Nations. However, the problems facing the United Nations are far more 


38 The lack of serious involvement has been attributed by Malcolm Shaw, inter alia, to “the 
important status enjoyed in Africa by Ethiopia, at least prior to the revolution, Soviet and 
Cuban involvement and the complicating Arab dimension, coupled with the anti-secessionist 
stance adopted by the vast majority of African States.” Shaw, Dispute-Settlement in Africa, 37 
Y.B. WORLD AFF. 149, 158 (1983). 

3 Western Sahara, 1975 IC] Rep. 12, 67 (Advisory Opinion of Oct. 16); Shaw, The Western 
Sahara Case, 49 BRIT. Y.B. INT’L L. 118 (1978). 

40 Franck, The Stealing of the Sahara, 70 AJIL 694 (1976); Shaw, supra note 38, at 160. 

4! Cf Blay, supra note 31, at 156-57. 4? Id. at 157. 

43 Cf. Suter, Address, in HUMAN RIGHTS FOR ABORIGINAL PEOPLE IN THE 1980s, at 37 (G. 
Nettheim ed. 1983): 


The League of Nations paid particular attention to the protection of minorities. It set 
standards which we are only now beginning to equal, such as the right of individuals to 
petition an international body regarding the alleged violation of their rights by their 
government. This concern arose partly from the belief that aggrieved minority popula- 
tions are a potential cause of international unrest. . The UN was given the same task 
but it decided not to deal quite so much specifically with minorities as such but to improve 
the general economic and social well-being of all people. This neatly side-stepped the fact 
that almost all nations have problems with minority populations and avoided head-on 
collisions between the UN bodies and governments which are sensitive about minority 
questions. 


Id, 
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extensive than those of the League, as the modern Organization must oper- 
ate in an expanded context with a proliferation of members and minorities. 
One of these problems was to work out an acceptable definition of who 
constituted a minority. Several definitions were essayed with varying de- 
grees of success.** The most satisfactory and acceptable was the one prof- 
fered by Francesco Capotorti in a report commissioned by the UN Sub- 
Commission on Prevention of Discrimination and Protection of Minorities. 
He suggested that a 


[mJinority is a group numerically inferior to the rest of the population 
of a State, in a non-dominant position whose members—being na- 
tionals of the State—possess ethnic, religious or linguistic characteris- 
tics differing from those of the rest of the population and show, if onl 
implicitly, a sense of solidarity, directed towards preserving their cul- 
ture, traditions, religion or language.*® 


The pertinent question, for present purposes, is whether or not a minor- 
ity, thus defined, can be referred to as a “people” entitled to enjoy the 
peoples’ rights contained in the Banjul Charter. If we do not confine our- 
selves within the straitjacket of assuming that peoplehood and the right to 
self-determination automatically lead to independent statehood, it is not 
difficult to appreciate that, indeed, a minority can fulfill all the require- 
ments of a “people.” As Felix Ermacora correctly argued: 


Unless the United Nations has not developed clear-cut ideas about 
the holder of the right to self-determination my opinion is that minori- 
ties also can be considered holders of the right to self-determination. 
Minorities must be considered as people. ‘They must live also in a 
territory or they must have been living in a territory which is now 
occupied; they must have cultural or religious characteristics; they 
must be politically organized so that they can be represented; and they 
must be capable of an economic independence. it does not depend on 
governments as to how they are describing an entity as a people; it 
depends on objective and subjective criteria of a group. It depends also 
on the self-consciousness of identity. I think therefore, that national 
and racial, perhaps also religious, minorities could be considered 
peoples in the sense of an autonomous concept of the United Nations 
instruments. For them self-determination is inalienable.*° 


#4 Ermacora, supra note 28, at 268-81. 

45 F, CAPOTORTI, STUDY ON THE RIGHTS OF PERSONS BELONGING TO ETHNIC, RELIGIOUS 
AND LINGUISTIC MINORITIES, UN Doc. E/CN.4/Sub.2/384/Rev.1, UN Sales No. 
E.78.X1V.1 (1979), quoted in Ermacora, supra note 28, at 276. Jules Deschênes, in a recent 
seminal paper, proposed the following definition of “minority”: 


A group of citizens of a State, constituting a numerical minority and in a non-dominant 
position in that State, endowed with ethnic, religious or linguistic characteristics which 
differ from those of the majority of the population, having a sense of solidarity with one 
another, motivated, if only implicitly, by a collective will to survive and whose aim is to 
achieve equality with the majority in fact or in law. 


Deschénes, Promotion, Protection and Restoration of Human Rights at the National, Regional 
and International Levels: Prevention of Discrimination and Protection of Minorities, UN Doc. 
£/CN.4/Sub.2/1985/31, para. 181, at 30. 

16 Ermacora, supra note 28, at 327. 
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It must be emphasized that total independence is not the exclusive form in 
which the right to self-determination is realizable.“ What is important is 
that the rights of the group and its members receive recognition and pro- 
tection. 

Since secession is generally impermissible in current international law, all 
references to political self-determination, in relation to independent states, 
should mean respect for minority rights.** By the injunction of Article 19 
that ‘“‘[nJothing shall justify the domination of a people by another,” the 
Banjul Charter proscribes external and internal forms of colonialism.*? Mi- 
_ norities are entitled not to lose their identity and interests in the aggregation 
of the whole. Professor Sohn’s views on common Article 1 of the 1966 
International Covenants apply here with equal force. He wrote: 


The Covenants clearly endorse not sn) the right of external self-de- 
termination, but also the right of internal self-determination: the right 
of a people to establish its own political institutions, to develop its own 
economic resources, and to direct its own social and cultural evolution. 
. . . A people should be free both from interference by other peoples 
or states and from deprivation of its right to self-determination by a 
tyrant or dictator.”° 


In this connection, Ermacora®’ was undoubtedly justified in his criticism 
of Héctor Gros Espiell’s assertion that contemporary international law does 
not recognize the right of minorities to self-determination.°* Ermacora 
pointed out that “[i]t is not sufficient to state ‘it is peoples as such that are 


47 Id. at 298-303. See also GA Res. 1514 (XV), supra note 30. For comments on a treaty 
option (like New Zealand’s Waitangi Treaty of 1840) in the search for solutions to problems 
facing Aborigines in Australia, see WE CALL FOR A TREATY (J. Wright ed. 1985); “It’s 
COMING YET. . . ": AN ABORIGINAL TREATY WITHIN AUSTRALIA BETWEEN AUSTRALI- 
ANS (S. Harris ed. 1979). See generally Barsh, Indigenous Peoples: An Emerging Object of Interna- 
tional Law, 80 AJIL 369 (1986). 

48 Pierre Carignan made the following observations: 


Minority rights are a case where collective rights are given a sub-collectivity with no 
legal personality. In this case, rights are given individuals within the minority. They are, 
however, not given them ut singuli, but only as members of the collectivity. In this sense, 
we can characterize minority rights simply as being “more collective than individual”: 
individuals are advantaged but only as individual members of the collectivity. Another 
aspect also makes minority rights distinct: no longer are all members of the collectivity 
active subjects of the right. For this reason, at one and the same time, while one member’s 
rights may be respected another’s may be denied. 


Carignan, Address, in Report of the First Seminar on Human Rights Organized by the Human 
- Rights Research and Education Centre, University of Ottawa, at 2 (1985). See further Rechetov, 
Minority Rights in Contemporary International Law, 31 REVUE HELLENIQUE DE DROIT INTERNA- 
TIONAL 154 (1978); Popovski, Les Droits des minorités ethniques, 26 QUESTIONS ACTUELLES DU 
SOCIALISME 62 (1976). 

49 See generally Sornarajah, Internal Colonialism and Humanitarian Intervention, 11 Ga. J. INT'L 
& Comp. L. 45 (1981); Cassese, Political Self-Determination—Old Concepts and New Developments, 
in A. Cassese (ed.), supra note 10, at 137. 

5° Sohn, supra note 23, at 50. 51 Ermacora, supra note 28, at 328. 

52 H, GROS ESPIELL, THE RIGHT TO SELF-DETERMINATION: IMPLEMENTATION OF UNITED 
NATIONS RESOLUTIONS, para. 56, UN Doc. E/CN.4/Sub.2/405/Rev.1, UN Sales No. 
E.79.X1V.5 (1980). 
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entitled to the right of self-determination’ without analysing the concep- 
tional relationship between ‘minority’ as a man-made conception and 
‘people’ as an archetypic concept.’’”* Plainly, if the term “people” is under- 
stood in context, and the right to self-determination unrestrictively inter- 
preted, it is not difficult to apply the latter to minorities. Professor Gros 
Espiell’s interpretation was an extension of earlier attempts, within the 
United Nations, ‘‘to confine the right of self-determination to the peoples of 
the non-self-governing territories, which belong to colonial empires that are 
the objects of specific obligations under article 1(3) of both Covenants as 
well as under articles 73 and 76 of the U.N. Charter.’’** The assumption was 
also made that emergence into a sovereign nation is the logical conclusion of 
pursuing the right to self-determination. 

The right to existence in Article 20 addresses the problem of genocide— 
perhaps the single worst threat to minorities. In other cases involving self- 
determination, a people within a state should be sufficiently protected by 
respect for both its minority rights (e.g., language, culture, religion) and the 
human rights of its members. That this protection may break down and that 
minorities everywhere, especially in the Third World, are constantly in fear 
of repression are actualities that cannot be assured an unequivocal collective 
solution by international law. Such violations are regarded as violations of 
individual and minority rights and treated accordingly. The International 
Covenant on Civil and Political Rights of 1966 adopted a similar approach. 
In addition to individual rights and liberties, it made room for the protec- 
tion of minority rights in Article 27.°° 

In light of the problem of pluralism, some of the newer African constitu- 
tions have recognized that the best guarantee of harmony and national unity 
is a serious commitment to minority rights. Article 3 of the 1979 Constitu- 
tion of Benin (formerly Dahomey) is a good example of this trend: 


The Popular Republic of Benin is a unified multi-national state. All 
nationalities are equal in rights and duties. Consolidating and develop- 
ing their union is a sacred duty of the State, which shall assure to each 
one a full development in unity through a just policy toward nationali- 
ties and an inter-regional balance. 


58 Ermacora, supra note 28, at 328. 54 Sohn, supra note 23, at 49. 

55 Article 27 of the Covenant, supra note 4, states: “In those States in which ethnic, religious 
cr linguistic minorities exist, persons belonging to such minorities shall not be denied the right, 
Tn community with the other members of their group, to enjoy their own culture, to profess and 
practise their own religion, or to use their own language.” See further Provisions of Interna- 
tonal Instruments Relevant to the Problem of Persons Belonging to National, Ethnic, Reli- 
gous or Linguistic Minorities, Note by the Secretary-General, UN Doc. E/CN.4/Sub.2/ 
L..735 (1980); Tomuschat, Protection of Minorities under Article 27 of the International Covenant on 
Zivil and Political Rights, in VOLKERRECHT ALS RECHTSORDNUNG—INTERNATIONALE GE- 
#ICHTSBARKEIT— MENSCHENRECHTE: FESTSCHRIFT FUR HERMANN MOSLER 949 (1983); de 
Montigny, L’O.N.U. et la protection internationale de minorités depuis 1945, 13 REVUE JURIDIQUE 
THEMIS 389 (1978); Capotorti, The Protection of Minorities under Multilateral Agreements on 
Puman Rights, 2 ITALIAN Y.B. INT'L L. 3 (1976); Szabo, Les Minorités et les droits de homme, 23 
“CTA JURIDICA 1 (1981); Kelly, National Minorities in International Law, 31 DENVER J. INT'L L. 
253 (1973); Smith, Ethnic Identity and World Order, 12 J. INTL STUD. 149 (1983). 


1988] NOTES AND COMMENTS 95 


All acts of regionalism shall be rigorously prohibited. 


All nationalities shall be frée to use their spoken and written lan- 
guage and to develop their own culture. 


The State shall actively aid those nationalities living in undeveloped 
areas to attain the economic and cultural level of the country as 
a whole.” 


Where minority and individual rights are respected, there will not be 
many motives for secession. The concept of “people,” in this sense, is de- 
- signed to achieve that objective. 


C. “People” as the State (Economic Self-Determination) 


Rights falling under the category of economic self-determination are set 
forth in Articles 21 and 22. These articles vest the rights concerning the 
exploitation and disposal of natural resources in peoples and states.” The 
problems addressed by the right to self-determination in the economic sense 
are determined by internal and external factors. This is the justification for 
vesting the right in both the people and the state. The Westphalian interna- 
tional order of the current epoch requires peoples to act through states 
when dealing with other peoples, states and entities. In the field of develop- 
ment, the state is an inevitable intermediary. This arises from the fact that 


underdevelopment is a structural phenomenon linked to a given mode of inter- 
national economic relations, and to a certain international division of labour. 
Indeed, underdevelopment is the direct result of this division. Even 


56 See also Art. 9, Djibouti Const. Law No. 2 (LR/77—002, 1977). 
57 These two articles provide as follows: 


Article 21 


1. All peoples shall freely dispose of their wealth and natural resources. The right shall 
be exercised in the exclusive interest of the people. In no case shall a people be deprived of 
it. 


2. In case of spoliation the dispossessed people shall have the right to the lawful 
recovery of its property as well as to an adequate compensation. 


4. States Parties to the present Charter shall individually and collectively exercise the 
right to free disposal of their wealth and natural resources with a view to strengthening 
African unity and solidarity. 


5. States Parties to the present Charter shall undertake to eliminate all forms of foreign 
economic exploitation particularly that practised by international monopolies so as to 
enable their peoples to fully benefit from the advantages derived from their natural 
resources. 


Article 22 


1. All peoples shall have the right to their economic, social and cultura! development 
with due regard to their freedom and identity and in the equal enjoyment of the common 
heritage of mankind. - 


2. States shall have the duty, individually or collectively, to ensure the exercise of the 
right to development. 
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under the best conceivable government, in a country of outstanding 
wealth and resources, this international division of labour will indubi- 
tably, through the machinery of the international order, act like a 
leech. draining the country of its life-blood.”® 


These circumstances render it imperative to equate “peoples” with the 
state where the right to development is concerned. An entity less than the 
state cannot effectively contest the right to development in the international 
arena. The argument posited by Judge Bedjaoui against an individualistic 
extrapolation of the right to development would also apply to groups of 
people: “the individual’s pursuit of the right to development vis-a-vis his 
State can only weaken the State and would occur at the very time when the 
State needs to be strengthened if it is to neutralize the negative effects of the 
international factors which counteract its collective development.’’°? 

The internal laws of many African countries give the state control over 
the major means of development, especially over the exploitation of natural 
resources. For example, Article 4 of the 1977 Constitution of the Demo- 
cratic Republic of São Tomé and Principé provides in part: 


l. In the economic realm, the State shall have as its objective the 
destruction of the colonial economic structure and the abolition of 
unjust privileges established-in favor of foreign nations or individuals, 
the abolition of the underdeveloped state of the nation, and the crea- 
tion of conditions suitable for elevating the standard of living of the 
workers and the general well-being of the entire population. 


2. The land and the natural resources of the soil and subsoil, in 
territorial waters and on the continental shelf of the islands, shall be 
the property of the State, which shall determine the conditions of their 
improvement and their use.’ 


Some other constitutions vest natural resources in the people, as opposed 
to the state or government.®' These include the Constitutions of Benin,™ 
the Congo™ and Egypt.* In practice, however, there is very little difference 
between the two approaches as natural resources are usually managed by 
the state through the government of the day. Whether the people benefit or 
not depends on the propensities of that government. 

The “‘state-centric’’ character of the Banjul Charter reflects the position 
adopted by the proponents of the “New International Economic Order” 
{NIEO). For example, the Charter of Economic Rights and Duties of States 
of 1974 deals with state rights, which is why the right to permanent sover- 


58 Bedjaoui, The Right to Development and the Jus Cogens, LESOTHO L.J., No. 2, 1986, at 93, 98 
emphasis in original). 

59 Td. at 99. 

60 See also LIBERIA CONST. art. 22(b); ANGOLA CONST. art. 11; and SUDAN CONST. art. 37. 

6! See, e.g., NIGERIA CONST. art. 40(3). 

6€? Article 19 provides, in pertinent part: “State property is the property of the People as a 
‘vhole. . . . Mineral resources, waters and forests, uncultivated lands and other natural re- 
sources that the law declares to be State property shall be the property of the People as a 
whole.” BENIN CONST. art. 19. 

63 Conco Const. art. 30. 61 EGYPT CONST. art. 24. 
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eignty over natural resources was vested in states.” The United Nations, 
however, had already created a precedent for the vesting of economic rights 
in states. General Assembly Resolution 1803 (XVII) of 1962 recognized the 
right of peoples and nations to permanent sovereignty over natura! re- 
sources.°° 

As was mentioned above, the alternative of letting peoples contest the 
right to development directly in the international economic arena is not 
viable. However, equating states with “peoples” assumes that the interests 
of the people are adequately represented by their state—a rarity in most 
developing countries, as we all know. In consequence, equating peoples and 
states further strengthens the state and subjects the rights of the people to 
the whims of whoever controls the political process. This was the major valid 
criticism of the NIEO® and one of the reasons it has not been a success. For 
example, according to Shadrack Gutto: 


[P]rovisions such as those requiring transnational corporations to ex- 
change industrial and trade information are absurd and unworkable; 
the same applies to the principles that attack concession gained by 
coercion. The latter principle 1s worthless in most third world coun- 
tries where the leaderships are dependent on these same foreign inter- 
ests for their social and political survival. It should be recognized that 
foreign investors are inherently part and parcel of the political economies 
within which they operate. To say that they should not “‘intervene”’ in the 
internal affairs of the countries they operate in 1s absurd and demon- 
strates the nature of legal thinking that fails to recognize the integrated 
nature of foreign capital. Provisions on the duty of states to regulate 
the activities of transnational corporations are also only relevant if one 
assumes a political leadership whose social interests and ideology 
stands in contradiction to those of such foreign institutions. 


In sum, the apparently progressive introduction of the concept of 
“peoples” into the Banjul Charter could actually turn out to be counter- 
productive in some respects, that is, where the rights and interests of the 
people are not respected by the state. In such situations, peoples’ rights 
might initially be treated as state rights” and then degenerate into sectarian, 
class, government, regime and clique rights. In the extreme, they could 
become certain individuals’ rights. ‘This ultimate perversion has already 
come to pass in many African countries, such as Zaire,” where the incum- 


65 Art. 2, GA Res. 3281 (XXIX) (Dec. 12, 1974). See also Art. 4(e), Declaration on the 
Establishment of a New International Economic Order, GA Res. 3201 (S-VI) (May 1, 1974). 

6 Rich, supra note 19, at 125. 67 Falk, supra note 10, at 189-90. 

68 Gutto, Responsibility and Accountability of States, Transnational Corporations and Individuals in 
the Field of Human Rights to Social Development: A Critique, in THIRD WORLD LEGAL STUDIES 
ASSOCIATION, HUMAN RIGHTS AND DEVELOPMENT 175, 180-81 (1984) (emphasis in origi- 
nal). 

69 See generally Crawford, The Rights of Peoples: “Peoples” or ““Governments”?, 9 BULL. AUSTL. 
Soc’y 136 (1985). 

70 See, e.g., G. GRAN, DEVELOPMENT BY PEOPLE 137-38 (1983); G. GRAN, ZAIRE: THE 
POLITICAL ECONOMY OF UNDERDEVELOPMENT (1979). 


98 THE AMERICAN JOURNAL OF INTERNATIONAL LAW _ [Vol. 82 


bents have unfettered control over the disposal of natural resources and 
state wealth. In situations of despotic misrule, one of the first casualties is 
usually the economy, as the governors embark on orgies of persona] enrich- 
ment. The outrageous exploits of such dictators as Amin, Bokassa and 
Nguema are legendary.” Indeed, politics in Africa, and the developing 
world generally, sometimes seems like a business venture.” | 

The intention of this third sense of “peoples” is not to take the ownership 
of natural resources away from the people; it is to give control to the 
country, so as to enable it effectively to protect and administer those re- 
sources for and on behalf of the people. Antonio Cassese, commenting on 
Article 1(2) of the Covenants, insisted on the need for popular sovereignty 
even in the economic arena: 


Article 1(2). . . is not merely a reaffirmation of the right of every 
state over its own natural resources; it clearly provides that the right 
over natural wealth belongs to peoples. This has two distinct conse- 
quences. For dependent peoples, the right implies that the gover mng 
authority is under the duty to use the economic resources of the terri- 
tory in the interest of the dependent people. In a sovereign state, the 
government must utilize the natural resources so as to benefit the 
whole people. The right of the people over natural resources, and the 
corresponding duty of the government, are but a consequence, in 
economic matters, of the people’s right to (internal) self-determination 
in the political field. Just as the people of every sovereign state have a 
permanent right to choose their own form of government. . . , so 
the people are entitled to insist that the natural resources of the nation 
be exploited in the interest of the people.” 


71 An observer for the International Commission of Jurists at the trial of Macias Nguema 
aecorded: 


The funds of the State had become totally confused with those of Macias. . . . Macias, 
as Head of State, took the national treasury to his palace of Nzeng Ayong . . . in the 
country near the border with Gabon. He administered the funds of the State from his 
house and sometimes from Bata—for he had not ventured mto the capital for five 
years—without consulting either the bank or the ministry concerned. 


£. ARTUCIO, THE TRIAL OF MACÍAS IN EQUATORIAL GUINEA: THE STORY OF A DICTATOR- 
=IIP 15 (International Commission of Jurists/International University Exchange Fund, 1979). 

72 See, e.g., A. TÉVOÉDJRÈ, HUMAN RIGHTS AND DEMOCRACY IN AFRICA 13 (UN Univ. 
£ nnual Lecture Series, No. 2, 1985): 


In essence, politics in African countries became a very lucrative business, driving the 
ruling classes to hold on to power and opponents to strive by every possible means, 
including unconstitutional ones, to come into office. In the process, the voice of the 
people at the grass-roots level in the decision-making machinery of many African coun- 
tries (the very essence of democracy) got drowned in a flood of political party quibbling, 
biases, and favours for party activists and adherents. In the final analysis, the misallocation 
of resources deprived some sections of the community of essential development, as distri- 
bution on considerations other than those of economic viability or feasibility became the 
yardstick of resource allocation. 


13 Cassese, The Self-Determination of Peoples, in THE INTERNATIONAL BILL OF HUMAN 
RIGHTS: THE COVENANT ON CIVIL AND POLITICAL RIGHTS 92, 103 (L. Henkin ed. 1981). 
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There is no necessary contradiction between the third meaning noted 
above, which equates “people” with the state, as long as the state acts for the 
benefit of all the people, and Professor Cassese’s view, which underlines the 
need for democracy in the economic realm. This third meaning refers to the 
external application of the right to economic self-determination. The state 
would control the commanding heights of the economy so as to minimize 
leakage and benefit the people, that is, all the peoples. Under present cir- 
cumstances, however, to achieve this goal, it is imperative that the state be 
controlled by the people—in the democratic sense. This is the message of 
the Algiers Declaration. It deals seriously with the relationship between 
peoples and their state’* in a way the Banjul Charter does not. This omission 
needs urgent correction; otherwise, the whole basis of peoples’ rights in the - 
economic sense will hang in doubt. 


D. “People” as All Persons Within a State 


The corporate status of the state works very well, provided one is dealing 
with external matters and entities. Its misuse and abuse internally leads to 
the problems alluded to in the previous section. Because of the inherent 
nature of states and governments, at this point in time, a distinction must be 
drawn (internally, that is) between the people and their state. ‘This distinc- 
tion, although not well demarcated in the Banjul Charter, is important to 
recognize. The meaning of “people” it conveys is close to that discussed in 
section A above, the difference being that the state in question is independ- 
ent or majority ruled. It is through this meaning that one can easily appreci- 
ate the duties of states toward their people, duties provided for in the Banjul 
Charter.” 

Furthermore, ‘“‘people” in this sense amounts to the aggregate of the 
different peoples in the sense noted in section B, referring to minorities. As 
such, the people have collective rights against their state. One of these is 
the uninterrupted enjoyment of the right to self-determination, which 
should protect the people against oppression and exploitation. To quote 
from another of Professor Cassese’s numerous contributions on the subject: 


It should be added—with the force and clarity that can be found in the 
Algiers Declaration—that when the rights and fundamental freedoms 
of members of a people are systematically denied this means that that 
people’s right of self-determination is also infringed. From this point of 


74 See Arts. 7 and 28 of the Universal Declaration on the Rights of Peoples, supra note 10, 
which read, respectively, as follows: 


Every People has the right to have a democratic government representing all the 
citizens without distinction as to race, sex, belief or color, and capable of ensuring effec- 
tive respect for the human rights and fundamental freedoms of all. 


Any People whose fundamental rights are seriously disregarded has the right to enforce 
them, especially by political or trade union struggle and even, in the last resort, by the use 
of force. 


75 See, e.g., Arts. 18, 25 and 26 of the Banjul Charter, supra note 1. 
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view “‘internal’’ political self-determination is, therefore, the synthesis 
and the summa of human rights. Thus, “internal” political self-determi- 
nation does not generically mean “‘self-government”’ but rather (a) the 
right to choose freely a government, exercising all the freedoms which 
make the choice possible (freedom of speech, of association, etc.) and 
(b) the right that the government, once chosen, continues to enjoy the 
consensus of the people and is neither oppressive nor authoritarian.”® 


The Banjul Charter provides for a set of individual rights and liberties, 
which should complement and reinforce the rights of peoples. However, the 
timorous approach to the protection of individual rights (or, indeed, any 
rights claimable against a state party) does not offer much hope for this 
meaning of peoples to be significantly asserted. 

Provided the Commission is allowed to function effectively, it could re- 
deem some of the ground apparently conceded to states and governments. 
It will be in the interest of all African countries and their peoples for popular 
democracy to be given a chance. The lofty ideals of the peoples’ rights in the 
Banjul Charter—such as peace and development—depend, in large meas- 
ure, on respect for individual rights.”’ Peoples’ rights cannot be a substitute 
for individual human rights. 


CONCLUSION 


My intention has been to identify the meaning(s) of the term “people” as 
used in the African Charter on Human and Peoples’ Rights. We have seen 
that the concept was adopted as a way of preserving the African conception 
of man and society. It was also resorted to as a legal tool in the struggle 
against external forms of political, social and economic domination. The 
Charter does not even pretend to extend the meaning of “people” to em- 
brace popular sovereignty, such as, perhaps, in the manner of Corazon 
Aquino’s Filipino revolution of January 1986. This omission raises prob- 
lems of consistency, and thus makes more than one definition of “people” 
necessary to fit the different references to “people” and “peoples” in the 
Charter. In this paper, we have worked out four definitions: 


(A) all persons within the geographical limits of an entity yet to 
achieve political independence or majority rule; 


(B) all groups of people with certain common characteristics who 
live within the geographical limits of an entity referred to in (A), or in 


76 Cassese, supra note 49, at 154-55 (emphasis in original). 
7! Babu observes in this regard: 


Saddled with a kind of leadership which relies on commandism in place of rational 
persuasion, a large part of Africa is indeed not yet free. Which canvincingly explains why 
the people do not respond effectively to the leaders’ calls for more efforts in “nation- 
building,” which simply means sacrifices and more voluntary efforts in place of the proper 
material incentives.. . . To invoke duty from a people without rights is to make democ- 
racy stand on its head. In the modern world, the people’s rights are prior to their duties, 
and the reversal of this order equals tyranny. 


A. M. BABU, supra note 16, at 172. See further Cassese, supra note 73, at 92. 
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an entity that has attained independence or monty rule (1.e., minori- 
ties under any political system); 


(C) the state and the peo le as eee (however, this is only an 
external meaning of ‘“‘people’’); and 


(D) all persons within a state. 


There are instances in the Charter where “people” refers to more than one 
of the four meanings; for example, in relation to the rights to development 
(Article 22), peace (Article 23) and a clean environment (Article 24). 

If four interpretations sounds like too many, it merely points up the 
confusion about, and ambivalence of the subject. The different interpreta- 
tions also correspond to the various scenarios in which peoples’ rights could 
be asserted.’® These various factors indicate the enormity of the task facing 
the African Commission on Human and Peoples’ Rights, which was consti- 
tuted during the 1987 OAU Assembly of Heads of State and Government. . 
In the course of its work, it will have to decide, sooner or later, whether to 
strengthen governments or peoples. Its inclination will definitely depend on 
the “extent [to which] the members of the African Commission turn out to 
be representatives of peoples, as distinct from representatives of govern- 
ments.”’”? Their perception of the role of the Commission and of human 
and peoples’ rights within the global framework will also play a vital part. 

As a final general comment, it should be pointed out that the concept of 

“peoples” should be an enabling tool. It should empower the people to do 
something about their future; to take charge of their destiny and control 
their affairs. The only way they can do so in today’s world is if the dichot- 
omy between them and their state is minimized. If it endures, there is little 
hope of realizing any of the peoples’ rights in the Charter. In other words, 
the Banjul Charter must move closer to the Algiers Declaration in its use of 


“people.” 
RICHARD N. KIWANUKA* 


"8 For a typology and discussion of the different ways that the right to self-determination 
could be claimed, see R. C. A. White, Self-Determination: Time for a Reassessment?, 28 NETH. 
INT'L L. Rev. 147 (1981). 

79 Crawford, supra note 69, at 136. 

* Senior Tutor in Law, University of Western Australia, Perth. I am indebted to Associate 
Professor Francis Auburn of the Law School, University of Western Australia, for valuable 
comments on an earlier draft. 
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CORRESPONDENCE 


The American Journal of International Law welcomes short com- 
munications from its readers. It reserves the right to determine 
which letters should be published and to edit any letters printed. 
Letters should conform to the same format requirements as other 
manuscripts. 


TO THE EDITOR IN CHIEF: 
June 8, 1987 


I was surprised to see that Professor Michael J. Glennon (81 AJIL 116, 
128-29 (1987)) believes that the Hague Court may refuse to accept a new 
U.S. declaration under Article 36, paragraph 2 of the Court’s Statute, on 
the ground that the U.S. Government is continuing (if that is the case) to 
defy the Court’s Judgment in the Nicaragua case. 


As the competence to verify states’ declarations was not entrusted to the 
Court, it may neither accept nor refuse such instruments outside the frame- 
work of cases brought before it. By adopting the Court’s compulsory juris- 
diction, states incur obligations in relation to every other state that has made 
a similar declaration. At the most, those other states might react unfavor- 
ably to an American declaration by limiting the scope ratione personae of 
their declarations, e.g., by a reservation excluding from the jurisdiction of 
the Court disputes with states that are not in compliance with its decisions. 
Nevertheless, the validity of such reservations may be seriously doubted. 


As for the general idea of Professor Glennon’s Comment, I would have 
considered it reasonable to urge the Court to make use of the Connally 
reservation (along the lines proposed by Judge Lauterpacht in the fifties) if 
the United States had not explicitly waived invoking it at the jurisdictional 
stage of the case—at first, provisionally (see the U.S. Counter-Memorial of 
1984, at p. 9), and later, by not referring to it. The only way the Court could 
have raised the question proprio motu would have been to invoke its ‘‘inher- 
ent jurisdiction” and to dismiss the case for lack of jurisdiction. However, 
the Court would have been placed in a somewhat awkward position, not—as 
Professor Glennon suggested—because of the Tehran case (where the 
Court’s jurisdiction was not based on the U.S. Declaration of 1946), but 
because of the Interhandel case (where the Court did not deal with the U.S. 
>bjection based on the Connally reservation but, instead, declared the Swiss 
Application inadmissible). 


Finally, as far as the term “‘deniers of international law” is concerned, it is 
noteworthy that the origin is to be traced back to German doctrine at the 
curn of the 19th century. That label—die Leugner des Volkerrechts—was 
attributed to writers who denied that international norms were something 
more than moral prescripts. 


JANUSZ STANCZYK* 


* Institute of State and Law, Polish Academy of Sciences. 


CONTEMPORARY PRACTICE OF THE UNITED 
STATES RELATING TO INTERNATIONAL LAW 


MARIAN NASH LEICH* 


The material in this section is arranged according to the system 
employed in the annual Digest of United States Practice in Interna- 
tional Law, published by the Department of State. 


INTERNATIONAL ORGANIZATIONS 
(U.S. Digest, Ch. 2, §4.C) 


Observer Delegation—Palestine Liberation Organization 


By a letter dated September 15, 1987, Ambassador James E. Nolan, 
Director of the Office of Foreign Missions of the Department of State, 
notified the Palestine Information Office that the Department of State had 
designated it as a ‘‘foreign mission” within the meaning of section 202(a)(4) 
of the Foreign Missions Act, 22 U.S.C. §4302(a)(4), and that, pursuant to 
that designation, the Department had determined that the office was re- 
quired to cease operating as a foreign mission representing the Palestine 
Liberation Organization. An enclosed Determination and Designation of 
Benefits, signed by Deputy Secretary of State John C. Whitehead also on 
September 15, 1987, required the Palestine Information Office to comply 
within 30 days.’ The major portion of the latter text follows: 


Pursuant to the authority of the President of the United States to 
conduct foreign affairs under Article I] of the United States Constitu- 
tion, including his authority to receive ambassadors, and the authorit 
vested in me by the Foreign Missions Act, 22 U.S.C. §§4301-4314 
(hereinafter referred to as “the Act”), I hereby determine that it is 
seen necessary to protect the interests of the United States to 
require that the Palestine Information Office cease operation as a 
mission representing the Palestine Liberation Organization. 


The Palestine Information Office is being required to cease opera- 
tion as a mission representing the PLO because of U.S. concern over 
terrorism committed and supported by individuals and organizations 
affiliated with the PLO, and as an expression of our overall policy 
condemning terrorism. The organizations and individuals associated 
with the PLO who support terrorism include, among others, Abu 
Al-Abbas, recently retained as a member of the PLO Executive Com- 


* Office of the Legal Adviser, Department of State. 

! Subsequently, in response to a letter dated Sept. 25, 1987, from the Director of the 
Palestine Information Office (PIO), Hasan Abde] Rahman, to Deputy Secretary Whitehead, 
and following an approach to the Department of State by the American Civil Liberties Union, 
representing the PIO and its director, the Department extended the time limit for complying 
with its original closure order to Dec. 1, 1987. See letter, Ambassador Nolan to Mr. Rahman, 
Oct. 13, 1987, Dept. of State File No. P87 0140-0806, in response to id., No. P87 0140-0807. 
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mittee, who was responsible for the Achille Lauro hyacking, which 
included the murder of an American citizen, Leon Klinghoffer. At the 
Palestine National Congress meeting in April, 1987, other groups 
which have been responsible for terrorist acts in recent years against 
many peoples, including Palestinians, were reunited with the PLO. 
The United States supports the legitimate rights of the Palestinian 
people. It acknowledges and respects the right of the Palestinian 
people to achieve their legitimate rights through a process of peaceful 
negotiations designed to achieve a resolution of the Arab-Israeli con- 
flict and the Palestinian issue. It is important that Palestinian represen- 
tatives participate in all stages of that process. However, the U.S. be- 
lieves that acts of terrorism, committed purportedly on behalf of the 
Palestinian people by some groups and individuals associated with the 
PLO and others, have done grievous damage to the achievement of 
legitimate Palestinian rights which are broadly supported by individ- 
uals and states opposed to terrorism, but which support instead the 
peaceful settlement of disputes. ‘Terrorism by this minority of Palestin- 
ians and their supporters has been a serious obstacle to the realization 
of a peaceful settlement of the Arab-Israeli conflict, and an accommo- 
dation between Israelis and Palestinians. 


In order to achieve the objective of terminating operation of the 
Palestine Information Office as a foreign mission, I hereby also deter- 
mine that it is reasonably necessary to protect the interests of the 
United States to require that the Palestine Information Office divest 
itself of all real property which it currently occupies or in which it hasa 
real property interest (through ownership, lease or otherwise) in the 
United States, pursuant to 22 U.S.C. §4305(b)(3). I also hereby deter- 
mine that it is reasonably necessary to protect the interests of the 
United States to require that the Palestine Information Office and its 
employees and agents acting on its behalf acquire and dispose of real 
po) (by purchase, lease, exchange, construction or otherwise) 

om or through the Office of Foreign Missions under such terms and 
conditions as may be established by the Director of the Office of For- 
eign Missions, pursuant to 22 U.S.C. §4304(b). In addition, and for the 
same purpose, under the oo of section 4304(b)(2) to protect the 
interests of the United States, I hereby designate as benefits for the 
purposes of the Act the acquisition from any person or entity subject to 
the jurisdiction of the United States or use in the United States by the 
Palestine Information Office and its agents or employees acting on its 
behalf of the following services and goods: 


Services 


(1) public utilities and services, including telephone and telegraph, 
mail, public transportation and sanitation services; and 

(2) personal services of individuals engaged within the United States 
for whatever purpose, whether on a temporary or regular basis. Such 
personal services include: 


(a) services relating to public relations, information, publishing} 
printing, advertising, distribution of literature, or mailing; 

(b) plumbing, electrical, construction, maintenance, engineering, 
architectural or related services; 
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(c) packing, shipping, cartage and related services, including pro- 
vision of packing materials; and 
(d) financial services. 


Goods 


(1) motor vehicles; 

(2) construction equipment and materials; 

(3) equipment and materials for the maintenance of the mission, 
including typewriters, telephones, xerox machines and related mate- 
rials; 

(4) computers and automated data processing equipment; and 

(5) furnishings for offices. 


I hereby determine that it is reasonably necessary to protect the 
interests of the United States to require that the Palestine Information 
Office and its agents or employees acting on its behalf discontinue use 
and dispose of all benefits defined in the Act and this Determination 
and Designation of Benefits which it currently owns or uses. I also 
hereby require that the Palestine Information Office and its employees 
and agents acting on its behalf acquire and dispose of all benefits de- 
fined in the Act or this Determination and Designation of Benefits from 
or through the Office of Foreign Missions under such terms and con- 
ditions as the Director of the Office of Foreign Missions may specify. 22 
U.S.C. §4304(b). 


It shall be unlawful for any person subject to the jurisdiction of the 
United States directly to supply, or contract to supply, the aforemen- 
tioned benefits to the Palestine Information Office, or to any agent or 
employee thereof acting on its behalf, other than in No a with 
section 4311(a) of the Act, this determination and any subsequent 
determination.” 


An underlying Designation of Palestine Information Office as a Foreign 
Mission, also signed by Deputy Secretary Whitehead on September 15, 
1987, and enclosed with the notification, read: 


Pursuant to the authority vested in me by the Foreign Missions Act, 
22 U.S.C. §§4301-4314 (hereinafter referred to as “the Act”), I 
hereby designate the Palestine Information Office (“PIO”) as a “‘for- 
eign mission” within the meaning of section 202(a)(4) of the Act (22 
U.S.C. §4302(a)(4)), in that the Palestine Information Office is a for- 
eign mission as defined by that section. 


Designation of the Palestine Information Office as a foreign mission 
is based on the following: 


—-it is an entity. 

—it is substantially owned and/or effectively controlled by the 
PLO. 

——the PIO conducts its functions on behalf of an organization which 
has received privileges and immunities under US law. The PLO is 
accorded certain privileges and immunities by virtue of its status as an 


2? Dept. of State File No. P87 0123-1609, 52 Fed. Reg. 37,035-36 (1987). 
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observer to the United Nations. Further, the PLO clearly engages in 
“some aspect of the conduct of international affairs,” as evidenced by, 
for example, its membership in the League of Arab States and its status 
at the United Nations. 

—it is involved in “‘other activities.” The PIO registration statement 
under the Foreign Agents Registration Act indicates that the PIO 
engages in political activity and political propaganda on behalf of 
the PLO.’ 


DIPLOMATIC PRIVILEGES AND IMMUNITIES 


(U.S. Digest, Ch. 4, §1) 


Crimes by Foreign Mission Personnel: Corrective Measures 


By a circular note to the Chiefs of Mission at Washington, dated Sep- 
tember 21, 1987, the Chief of Protocol of the Department of State, Am- 
bassador Selwa Roosevelt, called to their attention the serious concern of 
the United States Government at alleged criminal activity by certain 
members of diplomatic missions or members of their families. The note 
pointed out that bills recently introduced in both the Senate and the House 
of Representatives!’ evidenced the fact that Congress shared this concern, 
and it summarized the measures, consistent with international law, that the 
Department of State takes in cases involving serious criminal conduct. 

‘The major portion of the note follows: 


The Department of State wishes to reiterate to the missions that 
criminal violations will not be tolerated by the United States Govern- 
ment or the community at large. In this regard, the Department of 
State refers to its circular note of March 21, 1984.” While the Depart- 
ment will continue to take necessary action as required by international 
law to preserve the immunity of persons involved in allegedly criminal 
behavior, the Department wishes to summarize here the corrective 
measures consistent with international law that are taken in cases in- 
volving serious criminal conduct, in particular crimes of violence, re- 
current offenses of a less serious nature, or other egregious abuses of 
immunity. 


As a matter of policy, the Department requests a waiver of immunity 
by the sending state so that all allegations may be adjudicated fully. In 
the absence of a waiver of immunity the United States Government 
normally requires that the alleged offender depart the country. In 
certain cases, however, the Department retains discretion to require 
the departure of the alleged offender even though a waiver of immu- 
nity may have been granted. 


The missions are advised further that when such cases involve de- 
pendents, the Department may require the removal of the principal 


3 Dept. of State File No. P87 0123-1613, 52 Fed. Reg. 37,035 (1987). 
! S. 1437 and H.R. 3036, 100th Cong., Ist Sess. (1987). 
2 See 78 AJIL 656 (1984). 


1988] CONTEMPORARY PRACTICE OF THE UNITED STATES 107 


from whom privileges and immunities are derived and the members of 
his or her family when the sending government declines to waive 

- immunity or the Department determines that such action otherwise is 
necessary or appropriate. 


In all cases involving injury to persons or damage to property, the 
Department pursues vigorously the interests of the aggrieved parties in 
obtaining prompt restitution by individual offenders or by their gov- 
ernments. 


Moreover, in order to ensure a complete record in each case, or to 
lay the basis for possible prosecution in appropriate cases, the Depart- 
ment has notified law enforcement officials throughout the United 
States to prepare cases carefully and completely and properly docu- 
ment each incident at the time of an alleged crime so that charges 
against offenders may be pursued as far as possible in the U.S. judicial 
system. 


The Department wishes to remind the missions that in any case 
involving criminal activity no ban exists on the arrest and prosecution 
of a person formerly entitled to privileges and immunities who returns 
to the United States, unless it can be proved that the crime related to 
the exercise of official functions. The Department recognizes that the 
threat of prosecution may serve, as a practical matter, to prevent indi- 
viduals who commit crimes while in privileged status from returning to 
the United States. To ensure that such individuals do not return with- 
out appropriate review by United States authorities, henceforth the 
Department will require that the sending government forward the 
passport of the alleged offender (and of family members in appropriate 
cases) to the Department before he or she departs the United States so 
that the visa may be revoked and the form I-94 returned to the 
Immigration and Naturalization Service. Should the alleged offender 
leave the United States before the visa is cancelled, the Department 
may not accept a replacement on the mission staff of the offender (or 
of his or her principal in the case of a crime committed by a depend- 
ent), until the visa is revoked.’ 


On August 5, 1987, Ambassador Roosevelt submitted the views of the 
Department of State on S. 1437, “a bill to make certain members of foreign 
diplomatic missions and consular posts in the United States subject to the 
criminal jurisdiction of the United States with respect to crimes of vio- 
lence.” She explained that the Department could not support the proposed 
legislation because it would be detrimental to U.S. interests abroad and 
would place the United States in violation of its international obligations. 
Portions of Ambassador Roosevelt’s testimony follow: 


Concern for U.S. Interests Abroad 


. . . The bill would eliminate immunity for crimes of violence, de- 
fined as “‘the use, attempted use or threatened use of physical force 
against the person or property of another.” This is a large category of 


3 Dept. of State File No. P87 0126-0965. 
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crimes. Other countries might respond by eliminating immunity even 
more broadly. 


Similarly, the terms “reckless driving,” “drug trafficking,” and 
‘driving under the influence of alcohol or drugs” might be inter- 
preted broadly by other countries. In addition, even if another country 
eliminated immunity for precisely the same crimes that the bill would 
cover, Americans still would face unequal treatment. Those serving in 
countries with similar legislation could be arrested, detained, and 
questioned until the matter was fully adjudicated. In the United States, 
persons might be free on bail pending trial, but in another country, 
they might be held for months. 


The language of the proposed legislation covers only members of 
the administrative and technical staff and the service staff of diplomatic 
missions and consular employees. Persons not affected would be diplo- 
matic agents, members of their families, and family members of the 
administrative and technical staffs of embassies. 


The members of the administrative and technical staff of an embassy 
must have full criminal immunity in order to perform their jobs effec- 
tively. These personnel perform tasks fundamental to the operation of 
the embassy. Many of them, including communicators who transmit 
encoded messages and secretaries who type the missions’ classified 
documents, engage in very sensitive work. They and their families 
could be subjected to the same pressures that diplomats face. We can- 
not take great comfort in the full immunity of the ambassador, of the 
FBI legal attache, of a military attache, or of the personnel of other 
agencies engaged throughout the world in such sensitive work as 
fighting terrorism and drugs, if we know that those who do their 
clerical work and transmit their classified material back to Washington 
could be interrogated and jailed by hostile receiving-state authorities. 


The Need for Immunity 


If the intent of the bill is also to reduce the immunity of family 
members of diplomats and family members of the administrative and 
technical staff—as we have been led to believe infermally—we cannot 
support the proposal. 


Under the Vienna Convention on Diplomatic Relations, members of 
the family of a diplomatic agent have full criminal immunity, as do 
members of the administrative and technical staff of a mission and 
their families. Lower level members of embassy staffs have criminal 
immunity for their official acts... . 


We believe complete immunity from criminal jurisdiction assured to 
diplomats is fundamental to diplomatic relations. Diplomats could not 
perform their duties if they faced criminal liability under local law for 
normal performance of their jobs or if they could be harassed by the 
receiving state bringing false charges. Moreover, the diplomat’s own 
immunity would be meaningless if his family residing with him did not 
have the same immunities. The threat of actions against family 
members could be used to intimidate the diplomat. 
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So far I have only addressed the effect of the bill on our personnel at 
embassies. But the bill would also affect some personnel at consulates. 
Although the proposed legislation would not affect consular officers, it 
would affect consular employees, who perform in consulates the same 
functions that administrative and technical staff perform in embassies. 
The immunity from jurisdiction accorded to consular officers and 
consular employees by the Vienna Convention on Consular Relations 

. .is much more limited than the regime which applies to diplomats. 
Consular immunity applies only to acts performed in the exercise of 
consular functions, i.e., to ‘‘official acts.” When a case is brought, the 
court determines whether the acts were performed in the exercise of 
consular functions. Family members have no official acts and have no 
immunity. Thus, consular officers are now subject to jurisdiction with 
respect to most “‘crimes of violence,” as, indeed, are consular em- 
ployees. While consular officers and employees may raise their func- 
tional immunity as a defense in connection with a speeding charge or 
accident, this itself is not a bar to judicial action. The courts would 
determine whether or not such a defense would apply. 


Thus, even with respect to the more limited immunity accorded 
consular employees, the bill would place the United States in violation 
of the Vienna convention and would put U.S. personnel at risk of 
reciprocal measures. . . 


At this point, I should point out that there are countries with which 
the United States has concluded treaties extending broader immuni- 
ties for consular personnel. The United States has entered into such 
agreements with the Soviet Union, the People’s Republic of China 
(P.R.C.), Bulgaria, the German Democratic Republic (G.D.R.), Hun- 
gary, Poland, and Romania. A similar agreement also exists with the 
Philippines. (Bulgaria, the G.D.R., and Romania have no consular 
posts in the United States.) Thus, our consular employees in such 
countries as the U.S.S.R. and the P.R.C. have full crimina] immunity, 
and we are obligated to provide the same immunities to consular em- 
Sosa bey of those countries. The proposed legislation, therefore, would 
violate these bilateral agreements in addition to violating the Vienna 
conventions. 


Recent Steps 


While the Department of State cannot support the proposed legisla- 
tion, which would call into question the entire framework of diplo- 
matic immunity, we have taken a variety of steps to curtail abuses of 
diplomatic immunity that are wholly consistent with international law. 


Incidentally, it may be of interest to the committee that the British 
Foreign Office instituted a full review of the Vienna convention in the 
aftermath of the fatal shooting of a policewoman by a gunman in the 
Libyan Embassy and the attempted abduction of a Nigerian exile. The 
British concluded that it would be wrong to amend the Vienna conven- 
tion as the solution to the abuse of diplomatic immunity but, instead, 
implemented a firmer policy in the application of the convention. 


Barring Reentry. Some years ago, I initiated a system to bar the reen- 
try into the United States of serious offenders entitled to criminal 
immunity at the time of expulsion. . . 


110 THE AMERICAN JOURNAL OF INTERNATIONAL LAW _ [Vol. 82 


We have found, however, that the system was not perfect and that, 
in at least three cases, the persons expelled reentered the United 
States. To prevent any other such occurrence, we will ensure that the 
diplomatic visa is canceled before an alleged offender leaves the coun- 
try. Should the person leave before this is done, we will inform the 
mission concerned that the principal alien cannot be replaced until the 
visa has been canceled. 


Police Guidance. In March, the Department published updated and 
more comprehensive written guidance for law enforcement officers on 
the handling of incidents involving foreign diplomatic and consular 
personnel. It has been distributed nationwide.*. . . [W]e have pointed 
out the necessity for careful and complete police work at the time of 
the incident in order to lay the basis for possible future prosecution 
when immunity ceases to exist. In other words, we urge that charges be 
pursued as far as possible in our judicial system. After the offender 
leaves the United States, the existence of an outstanding arrest warrant 
may be entered into the records of the immigration authorities. The 
existence of the warrant and the knowledge that the Federal Govern- 
ment will assist in serving the warrant would deter an offender from 
attempting to return to the United States. 


Parental Responsibility. In particularly egregious cases involving juve- 
nile offenders, I have had the entire family expelled from the United 
States. This policy ensures that parents will be fully accountable for the 
acts of their children. 


Traffic Offenses. In September 1985, the Department’s Office of 
Foreign Missions instituted a program to monitor traffic violations and 
increase the observance of traffic laws and regulations. Under the 
program, the Department assesses points for all traffic violations using 
the American Association of Motor Vehicle Administrators’ standard- 
ized point system. . . . Up to this time, 15 drivers’ licenses have been 
permanently suspended. We do not permit a member of the diplomatic 
community who has operated a motor vehicle under the influence of 
alcohol to operate a motor vehicle in the United States again. The 
program has had a salutary effect on the driving habits of privileged 
personnel. 


Firearms. In May 1986, we reissued a circular [note] on the subject of 
firearms, pointing out that failure to comply with local laws and regula- 
tions pertaining to firearms will subject the offender to expulsion." 


Identification Documents. Recently, the Office of Protocol began issu- 
ing newly designed identification documents to all embassy personnel 
entitled to any degree of immunity. The cards identify the individual, 
state the type of immunity which he has, and provide phone numbers 
to call 24 hours a day if a law enforcement official has questions. In 
cases where immunity is limited, the cards state that the bearer is not 


4 DEPT. OF STATE, Pus. No. 9533, GUIDANCE FOR LAW ENFORCEMENT OFFICERS (1987). 

Š For the circular note to the Chiefs of Mission at Washington, May 21, 1986, regarding the 
possession and carrying of firearms by foreign diplomatic or consular personnel, see Dept. of 
State File No. P86 0069-0831. 
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immune from arrest. Similar cards will be issued to consular officers 
and employees next year. 


Definition of “Members of the Family.” The Vienna convention requires 
the parties to extend privileges and immunities to family members 
forming part of the household but does not define family members. In 
May 1986, we informed the missions that we would set age limits 
beyond which the Department no longer would extend privileges and 
immunities to dependent children. The cutoff age is 21, unless the 
child is a full-time student, in which case the age limitation is 23. This 
step has reduced the number of persons entitled to privileges and 
immunities. 


We are continually reviewing means to reduce the numbers of per- 
sons entitled to immunity. For example, we are not obligated by the 
Vienna convention to extend full immunity to aliens “permanently 
resident in the United States.” Accordingly, we propose to terminate 
privileges and immunities for locally hired members of embassy staffs 
who have resided in the United States for 10 years or more.® 


CONSULAR OFFICERS AND CONSULATES 
(U.S. Digest, Ch. 4, §2) 
Moratorium on Honorary Consular Posts 


A circular note from the Secretary of State to the Chiefs of Mission at 
Washington, dated September 25, 1987, informed them of the establish- 
ment of a 1-year moratorium, commencing October 5, 1987, on the open- 
ing of all new honorary consular posts in the United States and its terri- 
tories. 

In an earlier circular note, dated February 27, 1985, the Department of 
State had set out new guidelines that it would thenceforth apply when 
considering requests for consent to the establishment of consular posts, 


ë Dept. ST. BULL., No. 2127, October 1987, at 29; DEPT. OF STATE, CURRENT POLICY No. 
993, DIPLOMATIC IMMUNITY AND U.S. INTERESTS (1987). 

In addition to diplomats and administrative and technical staff of embassies and their fami- 
lies, criminal immunity in the United States is extended to diplomats at the Organization of 
American States and members of missions to the United Nations, as well as a small number of 
persons at the World Bank and International Monetary Fund. 

On Oct. 8, 1987, the Senate agreed to a floor amendment to the Foreign Relations Authori- 
zation Act, Fiscal Year 1988, S. 1394, proposing the Diplomatic Immunity Abuse Prevention 
Act. That Act would have required the Secretary of State, inter alia, to request that sending 
states waive the diplomatic immunity of individuals believed to have committed serious crimi- 
nal offenses (particularly crimes of violence), in order to permit their prosecution. See 133 
Conc. REC. $13,795-97 (daily ed. Oct. 8, 1987). 

The Senate/House committee of conference deleted the proposed Act and substituted a 
requirement for the Secretary of State to (1) study the feasibility of increasing the minimum 
liability insurance coverage required of members of foreign missions and their families, and (2) 
report within 90 days on various other issues that the proposed Act would have addressed. The 
substitute provision became §137 of the Foreign Relations Authorization Act, Fiscal Years 
1988 and 1989, approved as Pub. L. No. 100-204, Dec. 22, 1987. See H.R. Rep. No. 475, 
100th Cong., Ist Sess. 123-25 (1987). 
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recognition of consular officers and continuation of consular posts in exist- 
ence at that time, particularly those headed by honorary consular officers,’ 

The 1-year moratorium would be limited, however, to honorary consular 
establishments. It would not apply to requests for consent to the opening of 
new consular posts headed by career officers, or to changing existing posts 
from career to honorary status, or to maintaining existing honorary con- 
sular posts, provided these had not been closed for more than 1 year. 
During the 1-year moratorium, the Department would also consider, within 
the existing ceiling, requests to open honorary consular offices to replace 
offices being closed in other cities. Pending requests for agreement to the 
opening of honorary consular offices would be reviewed in accordance with 
existing criteria, as set forth in the note of February 27, 1985. 

The circular note of September 25, 1987 continued: 


The Department has noted that notwithstanding the Secretary’s cir- 
cular note of February 27, 1985, there continues to be an increase in 
the number of requests for the establishment of consular posts headed 
by honorary consular officers. A review of the Department’s records 
indicates that numerous countries maintain large numbers of consular 
offices in the United States and its territories. During the one-year 
moratorium the Department of State will conduct a detailed review of 
consular representation in the United States and will contact on a 
case-by-case basis the embassies of those governments with large num- 
bers of honorary consular offices to discuss possible adjustments. The 
Department believes that it would be helpful also if the Chiefs of 
Mission could review their current consular organizations in this coun- 
try and consider closing or consolidating establishments. The Chiefs of 
Mission also are requested to review personally all requests to maintain 
honorary consulates in order to ensure that there continues to be a 
need for consular services at each location. 


The Department of State anticipates that a general reduction in the 
number of honorary consular posts in the United States will assist it, 
over the long term, to fulfill its obligations to protect consular premises 
when necessary while also ensuring that consular services are provided 
to the greatest degree possible.” 


JUDICIAL ASSISTANCE 
(U.S. Digest, Ch. 6, §6) 
united States—United Kingdom Treaty (Concerning the Cayman Islands) 


On August 4, 1987, President Reagan transmitted to the Senate for 
zdvice and consent to ratification the Treaty between the United States of 
America and the United Kingdom of Great Britain and Northern Ireland 
Concerning the Cayman Islands Relating to Mutual Legal Assistance in 
Criminal Matters, with protocol, signed at Grand Cayman on July 3, 1986,’ 


See 79 AJIL 1051 (1985). 
? Dept. of State File No. P87 0126-0968. 
! S. TREATY Doc. 8, 100th Cong., Ist Sess. (1987). 
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together with related notes exchanged at London the same day. The Treaty 
follows upon an earlier agreement by an exchange of letters at London on 
July 26, 1984,” under which Cayman Island authorities undertook to pro- 
vide U.S. authorities with access to documentary information in the Cayman 
Islands relating to narcotics trafficking, for use in proceedings, including 
grand jury proceedings, in the United States. 

The 1986 Treaty, representing a “major breakthrough in United States 
efforts to enlist the cooperation of Caribbean ‘bank secrecy’ jurisdictions in 
the investigation and prosecution of transborder crime,” contains provi- 
sions similar to those in other mutual legal assistance treaties (MLATs) in 
force with Italy, the Netherlands, Switzerland and Turkey,’ as well as some 
innovations. 

In a report to the President, dated July 23, 1987, Secretary of State 
George P. Shultz discussed its provisions, in part as follows: 


The treaty will not require implementing legislation, and will utilize 
existing authority of the Federal courts, particularly 28 U.S.C. 1782. 


Article 1 provides for assistance in all matters involving “the investi- 
gation, prosecution, and suppression of criminal offenses”. The treaty 
thereby permits mutual assistance at the investigative stage (such as 
grand jury proceedings), as well as after formal charges have been 
filed. It also provides for assistance in civil and administrative proceed- 
ings relating to narcotics trafficking. The treaty provides solely for 
government-to-government mutual assistance, and thus is not in- 
tended to create rights in. private persons either to gather evidence or 
secure other assistance or to suppress or exclude in civil or criminal 
proceedings evidence obtained under the treaty. 


Article 2 provides for a Central Authority in each State who is 
responsible for transmitting, receiving and handling requests under 
the treaty on behalf of Federal and State agencies, courts and other 
authorities in that State. The Central Authorities are, respectively, the 
Attorney General of the United States and the Cayman Mutual Legal 


? Agreement between the United States and the United Kingdom Concerning the Cayman 
Islands and Narcotics Activities, July 16, 1984, reprinted in 24 ILM 1110 (1985) (entered into 
force Aug. 29, 1984, extended for a 6-month period Nov. 26, 1986, and for a further 6-month 
period May 29, 1987). 

* See Treaty between the United States and Italy on Mutual Assistance in Criminal Matters, 
with memorandum of understanding, Nov. 9, 1982 (entered into force Nov. 13, 1985); Treaty 
between the United States and the Netherlands on Mutual Assistance in Criminal Matters, with 
exchange of notes, June 12, 1981, TIAS No. 10734 (entered into force Sept. 15, 1983); Treaty 
between the United States and Switzerland on Mutual Assistance in Criminal Matters, with 
related notes, May 25, 1973, 27 UST 2019, TIAS No. 8302 (entered into force Jan. 23, 1977); 
and Treaty between the United States and Turkey on Extradition and Mutual Assistance in 
Criminal Matters, June 7, 1979, 32 UST 3111, TIAS No. 9891 (entered into force Jan. 1, 
1981). 

The United States has also signed a Mutual Legal Assistance Treaty with the Republic of 
Colombia, Aug. 20, 1980, and a Convention on Mutual Assistance in Criminal Matters with the 
Kingdom of Morocco, Oct. 17, 1983. Although the Senate has voted advice and consent to 
ratification of both and President Reagan has signed the U.S. instruments of ratification, they 
have not yet entered into force. 
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Assistance Authority, which under Cayman Islands law is constituted 
by their Chief Justice, acting alone in an administrative capacity. 


Article 3 permits the denial of assistance with respect to classes of 
cases, including most notably, offenses not punishable by more than 
one year of imprisonment and matters relating directly or indirectly to 
the regulation of taxes. The bar to assistance in tax matters is subject to 
exceptions for narcotics trafficking, covered by Article 19(3)(c), and 
tax fraud (e.g., fraudulent promotion of tax shelters and certain of- 
fenses in connection with illegally obtained income) for which assist- 
ance may be requested under Articles 19(3)(d) and (e) as discussed 
below. Other bases for denying requests include when the request{:] 
fails to conform to the treaty (e.g., does not set forth the required 
information); relates to political or military crimes not constituting 
offenses under ordinary criminal law; does not establish “reasonable 
ground”, i.e., a precise, rational explanation, for believing both that 
the specified offense has been committed and that the requested in- 
formation is in the territory of the Requested Party; or where execu- 
tion of the request would be contrary to the Requested Party’s “‘public 
interest”, a phrase which the Parties intend to construe narrowly. 
Instead of denying a request, the Requested Party may make execution 
subject to the Requesting Party’s acceptance of appropriate conditions. 


Article 4 provides that written requests in an agreed-to standard 
format must necessarily include specific information and should also 
include certain other information ‘‘to the extent necessary and 
possible”. 


Article 5 obligates the Parties promptly to undertake diligent efforts 
to execute a request, by, inter alia, arranging without cost to the Re- 
questing Party for any necessary administrative or judicial action, in- 
cluding the issuance by its courts of subpoenas, search warrants, or 
other orders. This provision for reciprocal legal representation should 
be a significant advance in international legal cooperation since the 
cost of retaining counsel abroad to present and process letters rogatory 
has sometimes been quite high. In the United States, it is anticipated 
that most requests will be transmitted to federal investigators, prosecu- 
tors, or judicial authorities for execution, and, that when compulsory 
process is required, the Department of Justice would ask a federal 
court to issue the necessary process under 28 U.S.C. 1782 and the 
treaty. This article also provides, inter alta, for requests to be executed 
strictly in accordance with the law of the Requested Party. It is stipu- 
lated, however, that the method of execution specified in a request 
should be followed if possible, since those methods may be designed b 
the Requesting Party to ensure the admissibility of the evidence col- 
lected at trial in its country or to enhance the utility of the evidence for 
specific purposes (e.g., to improve the scientific accuracy of forensic 
tests). Provision is also made for postponing or making execution sub- 
ject to conditions where execution would otherwise interfere with an 
ongoing investigation or legal proceeding in the Requested Party, and 
for informing the Requested Party of the outcome of execution or of 
the reasons for denial. 


Article 6 provides that the Requesting Party shall reimburse the 
Requested Party for only those costs specified; otherwise the latter 
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assumes the expenses incurred in executing a request. The costs speci- 
fied include travel expenses for witnesses agreeing to appear voluntar- 
ily in the Requesting Party, which are provided in order to ensure for 
Caymans witnesses treatment similar to that accorded a person sub- 
poenaed within the United States, and other extraordinary fees which 
the Requesting Party is typically asked to pay. The only additional cost 
to the Requesting Party which has not been included in other U.S. 
mutual legal assistance treaties (MLATs) ‘is the reasonable costs of 
providing to the Requesting Party’s Central Authority documents or 
records specified in the request, e.g., costs similar to those incurred 
when subpoenas are issued in the U.S. for comparable evidence, in- 
cluding bank or business records. This provision neither obligates nor 
prevents the Requesting Party from providing additional funds for 
witnesses who may be somehow involved in the investigation where it 
wishes to assist the individual with the costs of legal representation. 


Article 7 restricts the use of any information or evidence obtained 
under the treaty to investigations, prosecution or suppression of crimi- 
nal offenses stated in the request, absent prior consent of the Re- 
quested Party to other uses. Such other uses include inquiries, exami- 
nations, audits, efforts to identify targets, or use in any prosecutions or 
proceedings other than that for which assistance was granted. Unlike 
other MLATs which impose conditions of confidentiality only when 
necessary, this treaty provides that all information or evidence fur- 
nished under the treaty shall be treated as confidential except when 
disclosure is necessary for purposes of prosecution of an offense de- 
scribed in the request. Unlike some U.S. MLATs, this treaty imposes 
certain restrictions on additional uses of such information or evidence 
even after the information or evidence has been made public in a 
proceeding forming part of a prosecution. 


Article 8 provides that the Requested Party may compel the taking 
of testimony or production of documents for the Requesting Party by 
means wae subpoenas) available under, and in accordance with, the 
Requested Party’s laws. The Requested Party shall notify the Request- 
ing Party of any claim of immunity, incapacity or privilege asserted 
pursuant to the Requesting Party’s law by an individual giving evi- 
dence, in order that the Requesting Party eh determine its applicabil- 
ity. The article also makes provision to enable interested parties to be 
present during the taking of evidence and for authentication of unof- 
ficial documentary evidence in a form which complies with United 
States law. 


Article 9 ensures that pursuant to a request, the Requested Party 
shall provide copies of its publicly available government records and 
may, in its discretion, provide any record or information in the posses- 
sion of its government departments or agencies but not publicly avail- 
able to the same extent and under the same conditions as such records 
or information would be made available to its own law enforcement 
and judicial authorities. The form and procedures specified for au- 
thenticating official records satisfy the requirements of United States 
law (Rule 902(3) of the Federal Rules of Evidence). 


Article 10 provides that the Requested Party shall invite, but not 
compel, witnesses located in its territory to appear in the Request- 
ing State. 
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The Requesting State shall pay the expenses of such voluntary ap- 
pearance in accordance with Article 4(3)(g). The article also ensures 
such witness’ “‘safe conduct” while the witness is present in the Re- 
questing State. This phrase encompasses immunity from service of civil 
process, detention or any restriction of personal liberty with regard to 
acts or convictions which preceded the witness’ departure from the 
Requested State while the witness 1s present in the Requesting State 
and for up to ten days after presence in the Requesting State is no 
longer required. 


Article 11 authorizes the transfer of a person in custody of either 
Party to the other for purposes of providing testimony or where such 
person’s presence is needed, subject to the consent of such person and 
the relevant Party or Parties. Authority is also provided to keep such 
person in custody unless release is authorized by the Sending State. 


Article 12 is a standard MLAT provision which requires the Re- 
quested Party to take all necessary steps to locate or identify persons 
(e.g., witnesses, potential defendants, or experts} who are believed to 
be in its territory and are needed in connection with the investigation, 
prosecution and suppression of a criminal offense in the Request- 
ing Party. 


Article 13 obligates the Requested Party to arrange for the service 
of any document (e.g., summons, complaints or cther legal documents) 
relating to a request for assistance, but leaves it to that Party’s discre- 
tion to serve a subpoena or other process requiring the attendance of a 
person before any authority or tribunal in the Requesting Party. The 
Requesting Party must transmit a document inviting the appearance of 
a person in the Requesting Party a reasonable time before the sched- 
uled appearance. 


Article 14 provides that a request involving the search, seizure and 
delivery of an article shal! be carried out if the Requesting Party pro- 
vides justification for such action under the laws of the Requested 
State. In the United States, a Caymans request would have to be sup- 
ported by showing that probable cause for the search exists, and in the 
Caymans, the United States request would have to demonstrate com- 
pliance with the Caymans corresponding evidentiary standard.. . . 


Article 15 provides for the return of documents or articles furnished 
in executing a request as soon as possible, absent a waiver of this 
requirement by the Requested Party... . 


Article 16 stipulates that a Party may notify the other of proceeds of 
a criminal offense believed to be in the territory of the other Party, in 
order that the Parties shall, to the extent permitted by their law, assist 
each other in proceedings regarding forfeiture or restitution of pro- 
ceeds of an offense, or the collection of fines imposed as a sentence for 
an offense. It, is contemplated that proceeds, which would include 
money, vessels or other valuables used in perpetrating the crime or 
acquired as a result of the crime, may be seized in aid of prosecution, or 
be subject to a temporary restraining order to assist in a civil action for 
return of the assets, or to some comparable action. The provision for 
assistance in forfeiture proceedings expressly authorizes assistance in 
an area in which countries do not necessarily otherwise assist each 
other—in execution of their penal laws. It is also consistent with a 
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recently enacted U.S. legislative provision which applies, to the extent 
provided by treaty, to permit equitable sharing of forfeited property 
with a foreign government in order to reflect that government’s con- 
tribution in narcotics investigations leading to seizure or forfeiture. 


Article 17 provides that this treaty does not preclude either Party 
from utilizing other relevant international agreements or arrange- 
ments (e.g., Interpol), which may offer means of securing assistance or 
cooperation. Unless such other agreement or arrangement specifically 
applies, however, a Party must seek assistance under the treaty for 
cases falling within its coverage. The third paragraph addresses a par- 
ticular Caymans and British concern for respecting Caymans bank 
secrecy laws by providing that unilateral compulsory measures (e.g., 
grand jury and trial subpoenas) for the production of documents in the 
territory of the other Party not be enforced in the first instance. The 
last paragraph relieves a Party from the obligation not to use such 
measures (subject to certain timing conditions), where either denial of 
a request or an unreasonable delay in execution of a request may be 
jeopardizing the successful completion of an investigation, prosecution 
or other proceeding. The article does not, however, cover administra- 
tive summonses of agencies such as the Internal Revenue Service or 
the Securities and Exchange Commission, so long as the matter being 
investigated does not constitute a criminal offense under the treaty. 
Neither. does it preclude issuance of a subpoena or material witness 
warrant for any persons temporarily in the United States, even though 
the disclosure of information protected by Caymans secrecy laws may 
be required. 


Article 18 encourages the parties to consult periodically to maximize 
use made of the treaty and specifically to apprise each other of the 
status and disposition of proceedings using evidence obtained under 
the treaty. The article also permits the Central Authorities to solicit 
the assistance of their diplomatic and political authorities to resolve 
difficulties arising in the course of implementing the treaty provisions. 


Article 19 sets forth certain necessary definitions. The first two 
paragraphs distinguish between “the Contracting Parties’’—the 
United States and the United Kingdom—and “‘the Parties’’—the 
United States and the Cayman Islands. This reflects the Caymans 
status as a dependent territory of the United Kingdom which must 
undertake international obligations on behalf of the Caymans. The 
third paragraph defines “criminal offense” as including any conduct 
punishable by more than one year’s imprisonment in both Parties, or 
racketeering, drug trafficking, failing to report transfers of illegally 
acquired money, fraud in connection with tax shelters, tax evasion or 
other offenses involving income obtained in illegal activities, failing to 
report transfers of illegally acquired funds, insider securities practices 
(including insider trading), violations of the Foreign Corrupt Practices 
Act or participation in any of these crimes. The treaty also permits the 
Parties to add other offenses to this list by exchange of diplo- 
matic notes. 


The Protocol provides that the terms of the treaty may be made 
Nig EAR in whole or in part, to certain other British dependencies in 
the Caribbean by exchange of notes between the United States and the 
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United Kingdom. This will permit the other jurisdictions, as they be- 
come ready, to enter a treaty relationship with the United States for 
mutual legal assistance, but will avoid the need for the United States 
and the United Kingdom to conclude separate treaties with respect to 
each dependency.* 


MARINE ENVIRONMENT 
(U.S. Digest, Ch. 7, §9) 


Prohibition Against Dumping of Plastics and Other Garbage 


On November 5, 1987, the Senate by a vote of 93-0 (with 7 senators 
absent and not voting) gave its advice and consent to Annex V, Regulations 
for the Prevention of Pollution by Garbage from Ships, an Optional Annex 
to the 1978 Protocol Relating to the International Convention for the 
Prevention of Pollution from Ships, 1973 (MARPOL 73/78),' subject to an 
understanding. 

A report on Annex V by Secretary of State George P. Shultz, dated 
January 21, 1987, accompanied the President’s letter of transmittal to the 
Senate of February 9, 1987. The Secretary’s report stated, in major part: 


Annex V and the other Optional Annexes, III and IV which deal with 
pollution from packaged harmful substances and sewage, were trans- 
mitted only for the information of the Senate when the original MAR- 
POL Convention was transmitted to the Senate on March 22, 1977 for 
its advice and consent to ratification. Optional Annexes III and IV are 
still the subject of ongoing review[,] and Senate advice and consent to 
them is not now being sought. The MARPOL Protocol entered into 
force for the United States on October 2, 1983. 


Annex V establishes international regulations for prohibiting or 
otherwise restricting discharges into the oceans of all types of garbage 
generated during the normal operation of ships. Annex V will not 
completely solve the pollution threat of garbage disposal into the 
oceans|[,}] but I believe that it is a critical first step in dealing with this 
international problem. Effective implementation of it would make a 
significant contribution to reducing the amount of vessel-generated 
plastic garbage and other debris which are currently entering the 
marine environment, seriously endangering a variety of marine life, 
including birds, marine mammals, turtles and seals. United States rati- 
fication would demonstrate to the world the United States’ resolve to 
protect that environment, giving due consideration to the joint efforts 
of the international community in the International Maritime Organi- 
zation and other fora. . 


A major purpose of Annex V is to prohibit (subject to limited ex- 
ceptions) the disposal into the sea of all plastics, including but not 


4S. Treaty Doc. 8, supra note 1, at V-X. 

! International Convention for the Prevention of Pollution from Ships, done Nov. 2, 1973, 
seprinted in 12 ILM 1319 (1973), and Protocol, done Feb. 17, 1978, reprinted in 17 ILM 546 
(1978). 
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limited to synthetic ropes, synthetic fishing nets and plastic garbage 
bags. Disposal into the sea of other garbage must be made as far as 
practicable from the nearest land but in any case is prohibited (subject 
to limited exceptions) if the vessel’s distance from the nearest land is 
less than 25 nautical miles for dunnage, lining and packing materials 
which will float, and 12 nautical miles for food wastes and all other 
garbage including paper products, rags, glass, metal, bottles, crockery 
and similar refuse. Reception facilities capable of accepting garbage 
from vessels will be required at ports and terminals. We expect the 
pee sector will be capable of providing the additional reception 
acilities required by this Annex. 


As compared to mandatory Annexes I and II on pollution by oil and 
noxious liquid substances in bulk to which the United States 1s bound 
and which have been construed to apply only to seagoing vessels, 
Annex V will apply to all ships operating in the marine environment. 


As with all other MARPOL 73/78 regulations in force for them, 
States bound by Annex V will be required to apply Annex V regula- 
tions to all ships, including those of non-party States, using their ports 
or otherwise under their Jurisdiction. 


Annex V will enter into force 12 months after the date on which not 
less than 15 States, the combined fleets of which constitute not less 
than 50 percent of the gross tonnage of the world’s merchant shipping, 
have become parties to it. Annex V has not yet entered into force, 
having been ratified by 27 States representing only approximately 
45% of the world’s shipping tonnage... . 


This Annex has been under active study by the United States and 
other nations in an effort to make its provisions more meaningful and 
enforceable. The International Maritime Organization’s Marine Envi- 
ronment Protection Committee (MEPC) at its 23rd session, July 7-11, 
1986 agreed to a United States-proposed technical amendment to 
Annex V. This amendment—deletion of the words “or synthetic ma- 
terial incidental to the repair of such nets” from regulation 6(c)— 
would clarify and strengthen the prohibition on disposal of non-re- 
pairable sections of synthetic fishing nets, a problem which is contrib- 
uting to an increase in the mortality of several marine species. The 
MEPC also agreed with the United States’ proposal that this amend- 
ment should be circulated with a view to formal adoption in accord- 
ance with Article 16 (tacit amendment procedure) of MARPOL 
73/78, after entry into force of Annex V so as not to require States 
that have already ratified the Annex to reratify it. This amendment 
procedure was established to achieve more effective and rapid imple- 
mentation of technical amendments to MARPOL 73/78 Annexes. 


The United States Coast Guard has prepared an environmental as- 
sessment indicating that United States ratification of Annex V would 
not have a significant adverse impact on the environment and would 
indeed be environmentally beneficial. The environmental assessment 
will be transmitted separately to the Senate Committee on Foreign 
Relations. Annex V will require implementing legislation which is 
being prepared. 


Annex V has the support of the United States Coast Guard, National 
Oceanic and Atmospheric Administration, the Marine Mammal Com- 
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mission and all other interested agencies of the Executive Branch as 
well as environmental organizations and a substantial majority of the 
maritime industry. Although there has been some opposition within 
the maritime industry, I do not believe it will cause a problem in the 
ratification process.” 


During the Senate floor debate on Annex V, Senator Lloyd Bentsen and 
several other senators, concerned to obtain extra protection for the Gulf of 
Mexico as a “special area” under Regulation 5 of.the annex, sponsored an 
amendment to the committee-approved resolution of ratification that made 
the Senate’s advice and consent to ratification subject to the following un- 
derstanding: 


(1) The United States Government shall make every reasonable 
effort to have the Gulf of Mexico designated a “‘special area” governed 
by the terms of Regulation 5 of Annex 5.to the Protocol Relating To 
The International Convention For The Prevention Of Pollution From 
Ships, 1973 (MARPOL 73/78). 


(2) The President shall include this understanding incorporated by 
the Senate in the Resolution of Ratification in the instrument of Ratifi- 
cation to be deposited with the Secretary-General of the International 
Maritime Organization.” 


On October 13, 1987, the House of Representatives passed H.R. 940, the 
Plastic Pollution Research and Control Act of 1987, one purpose of which 
was to implement the provisions of Annex V.4 ; 


ENVIRONMENTAL AFFAIRS 
(U.S. Digest, Ch. 11, §1) 
Protection of the Ozone Layer 


_ On September 16, 1987, at the conclusion of a United Nations Environ- 
ment Programme-sponsored conference at Montreal, the United States 
zigned a Protocol to the Convention for the Protection of the Ozone Layer.’ 
The Montreal Protocol on Substances That Deplete the Ozone Layer pro- 
~ides for reduction of emissions worldwide of certain specified substances 
that can “significantly deplete or otherwise modify the ozone layer in a 


? S. TREATY Doc. No. 3, 100th Cong., Ist Sess., at v-vi (1987). Sze also S. Exec. REP. No. 8, 
=00th Cong., Ist Sess. (1987). 

Testifying in support of Annex V at a committee hearing on July 31, 1987, Senator John H. 
Chafee noted that the Soviet Union had recently become the 28th nation to ratify it and that, if 
the Senate approved the resolution of advice and consent, nations representing more than 50% 
=f the world’s shipping tonnage would have ratified Annex V, which would give it the force of 
international law. id. at 8. 

* 133 Conc. REC. $15,846 (daily ed. Nov. 5, 1987). 

4 Id. at H8564~76 (daily ed. Oct. 13, 1987). 

Convention for the Protection of the Ozone Layer, done Mar. 22, 1985, S. TREATY Doc. 
‘Jo. 9, 99th Cong., Ist Sess. (1985). See 80 AJIL 157 (1986). The Senate voted its advice and 
=onsent to ratification on July 24, 1986. 132 CoNnG. REC. 89615-18 (daily ed. July 24, 1986). 
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manner . . . likely to result in adverse effects on human health and the 
environment,” including potential climatic effects. 

Article 2 of the Montreal Protocol, “Control Measures,” sets out a series 
of core undertakings that will apply according to a specific timetable to both 
consumption and production of such substances, with 1986 being used as 
the base year. Annex A to the Protocol identifies the controlled substances 
by their chemical formulas, categorizing them either under Group I, con- 
sisting of five chlorofluorocarbons, or Group II, consisting of three halons. 
(Some undertakings under the Protocol differ as between the two groups.) 
Annex A also specifies for each substance an ozone-depleting potential and 
notes that the potentials are ‘‘estimates based on existing knowledge and will 
be reviewed and revised periodically.” 

Under paragraph 1 of Article 2, each party is required to ensure that for 
the 12-month period beginning on the first day of the seventh month follow- 
ing entry into force of the Protocol, and in each 12-month period thereaf- 
ter, its calculated level of consumption of the substances in Group I of 
Annex A (chlorofluorocarbons) does not exceed its 1986 calculated level of 
consumption. (For purposes of Article 2 and Article 5, “Special Situation of 
Developing Countries,” calculated levels of production, imports and ex- 
ports, and consumption are determined in accordance with Article 3.) By 
the end of the same period, each party producing one or more of these 
substances must ensure that its calculated level of such production does not 
exceed its 1986 calculated production level, except that such level may have 
increased by no more than 10 percent, based on the 1986 level. Such 
increases are permitted only to satisfy the basic domestic needs of parties 
operating under Article 5 and for the purposes of “‘industrial rationaliza- 
tion,” defined in Article 1 as the transfer of all or a portion of one party’s 
calculated level of production to another party “for the purpose of achiev- 
ing economic efficiencies or responding to anticipated shortfalls in supply 
because of plant closures.” 

Paragraph 2 of Article 2 sets out consumption and production reductions 
with respect to Group II substances (halons), which are frozen at 1986 levels 
with no further reductions being called for. The freeze is likewise subject to 
a 10 percent permissible increase as to production. The reduction is to begin 
on the first day of the 37th month following entry into force of the Protocol. 
Mechanisms for implementing measures under paragraph 2 are to be de- 
cided by the parties at their first meeting following the first scientific review. 

Paragraph 3 of Article 2 imposes a limitation on both consumption and 
production of Group I substances for the period July 1, 1993~—June 30, 
1994, and in each 12-month period thereafter, of 80 percent of 1986 cal- 
culated levels. A 10 percent increase in production is also permitted to 
satisfy the basic domestic needs of parties operating under Article 5 and for 
purposes of industrial rationalization between parties. 

Paragraph 4 of Article 2 further reduces consumption and production 
levels of Group I substances, for the period July 1, 1998—June 30, 1999, and 
in each 12-month period thereafter, to 50 percent of their 1986 calculated 
levels. The production increase permitted to satisfy the basic domestic needs 
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of parties operating under Article 5 and for purposes of industrial rationali- 
zation between parties is raised, however, up to 15 percent of the’1986 
calculated level of production. The provisions of paragraph 4 apply unless 
the parties decide otherwise at a meeting, by a two-thirds majority of parties 
present and voting, representing at least two-thirds of the total calculated 
consumption level of these substances of the parties; this decision is to be 
considered and made in the light of assessments referred to in Article 6 of 
the Protocol (which provides for the quadrennial assessment and review of 
control measures, beginning in 1990). 

Paragraph 5 permits a party whose 1986 calculated level of production of 
Group I substances was less than 25 kilotons to transfer to or receive from 
another party production in excess of the limits set out in paragraphs 1, 2 
and 3 of Article 2, provided that the total combined calculated levels of 
production of the concerned parties does not exceed the production limits 
set out in Article 2. 

Paragraph 6 of Article 2 is in the nature of a grandfather clause. Any 
party that is not operating under Article 5 and has facilities for the produc- 
tion of controlled substances (i.e., any of the substances listed in Annex A) 
that were under construction, or contracted for, prior to September 16, 
1987 (the date the Montreal Protocol was opened for signature), and were 
provided for in national legislation prior to January 1, 1987, may add the 
production from such facilities to its 1986 production of such substances to 
determine its 1986 calculated production level, provided (1) that such facili- 
ties are completed by December 31, 1990; and (2) that such production does 
not raise the party’s annual calculated consumption level of the controlled 
substances above 0.5 kilograms per capita. (This provision was included 
because of the Soviets’ concern that plants already provided for in their 
1986-1990 national plan would be rendered obsolete.) 

Under paragraph 7, any transfer of production pursuant to paragraph 5 
or any addition of production pursuant to paragraph 6 must be notified to 
the secretariat of the 1985 Vienna Convention for the Protection of the 
Ozone Layer. (Until the 1985 Vienna Convention enters into force, the 
United Nations Environment Programme ts to act as temporary secretariat 
“or that Convention.) 

Paragraph 8 of Article 2 relates to parties that are member states of a 
-egional economic integration organization (REIO) as defined in Article 
1(6) of the 1985 Vienna Convention. Such parties may agree that they shall 
_ointly fulfill their Article 2 obligations, provided that their total combined 
zalculated consumption level does not exceed the levels required under Arti- 
zle 2. All such member states as well as the REIO concerned must be parties 
:o the Protocol and must notify the secretariat of the manner in which they 
Dlan to implement such joint fulfillment. 

Paragraph 9 of Article 2 sets out procedures under which the parties may 
decide, on the basis of assessments made pursuant to Article 6, whether 
adjustments to the ozone-depleting potentials specified in Annex A should 
be made and, if so, what they should be, and whether further adjustments 
and reductions of production or consumption of the controlled substances 
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from 1986 levels should be undertaken, and, if so, what their scope, amount 
and timing should be. If the parties cannot achieve agreement by consensus, 
such decisions ‘‘as a last resort” must be adopted by a two-thirds majority 
vote of the parties present and voting, representing at least 50 percent of the 
parties’ total consumption of the controlled substances. 

Under paragraph 10, the parties may similarly decide, on the basis of such 
assessments and under the amendment procedure of the 1985 Vienna Con- 
vention, whether any substances, and if so, which, should be added to, or 
removed from, any annex to the Montreal Protocol, as well as the mecha- 
nism, scope and timing of the control measures that should apply to them. 

Paragraph 11 permits the parties, notwithstanding the provisions of Arti- 
cle 2, to take more stringent measures than those it requires. 

Article 3 sets out the procedures for calculating control levels for pur- 
poses of Articles 2 and 5 of the Protocol. Production control levels are 
determined by multiplying a party’s annual production of each controlled 
substance by its ozone-depleting potential specified in Annex A. Import and 
export control levels are determined in the same way. Calculated levels of 
consumption are determined by adding calculated levels of production and 
imports, and subtracting exports, all as so determined. However, beginning 
on January 1, 1993, no export of controlled substances to nonparties shall 
be subtracted in calculating an exporting party’s consumption level. 

Article 4 of the Protocol complements the undertakings stipulated in 
Article 2 by imposing trade restrictions between parties and states not party 
to the Protocol. Within 1 year of entry into force of the Protocol, each party 
must ban the import of controlled substances from any nonparty state. Begin- 
ning on January 1, 1993, no party operating under paragraph 1 of Article 5 
of the Protocol (i.e., a developing country) may export any controlled sub- 
stance to any nonparty state. Within 3 years of entry into force of the 
Protocol, and following the procedures set out in Article 10 of the 1985 
Vienna Convention (governing adoption and amendment of annexes), the 
Montreal parties are required to elaborate in an annex a list of products 
containing controlled substances. ‘Thereafter, parties not objecting to the annex 
will have 1 year after it becomes effective in which to ban the import of such 
products from any state not party to the Montreal Protocol. 

Under paragraph 4 of Article 4, the parties to the Protocol must deter- 
mine, within 5 years of its entry into force, the feasibility of banning or 
restricting from states not party thereto the import of products produced with, 
although not containing, controlled substances. If such feasibility is determined, 
the parties, following the procedures in Article 10 of the 1985 Vienna 
Convention, must elaborate a list of such products in an annex. Parties not 
objecting to this annex will have 1 year after it becomes effective in which to 
ban or restrict the import of such products from any state not party to the 
Montreal Protocol. 

Under other provisions of Article 4, the parties must discourage the 
export to any state not party to the Protocol of technology for producing 
and for utilizing controlled substances, and must refrain from providing 
new subsidies, aid, credits, guarantees or insurance programs for the export 
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to nonparty states of products, equipment, plants or technology that would 
facilitate the production of controlled substances. ‘These prohibitions do not 
apply, however, to products, equipment, plants or technology that improve 
the containment, recovery, recycling or destruction of controlled sub- 
stances, or that promote the development of alternative-substances, or that 
otherwise contribute to the reduction of emissions of controlled substances. 

Article 4 does, however, permit the import of controlled substances, of 
products containing controlled substances and of products produced with, 
but not containing, controlled substances from a state not party to the 
Protocol, if the parties determine, by a meeting, that the nonparty state is in 
full compliance with Articles 2 and 4 of the Protocol, and if that state has 
submitted data to that effect as specified in Article 7, “Reporting of Data.” 

Article 5, “Special Situation of Developing Countries,” provides a limited 
grace period for any party that is a developing country with an annual 
calculated level of consumption of the controlled substances of less than 0.3 
kilograms per capita on the date of entry into force of the Protocol for it, or 
any time thereafter within 10 years of the Protocol’s entry into force. In 
order to meet its basic domestic needs, such a developing-country party may 
delay compliance with the control] measures set out in Article 2, paragraphs 
1-4, by 10 years after that specified therein, but must not exceed an annual 
calculated consumption level of 0.3 kilograms per capita. Any such party 
may use either the average of its annual calculated consumption level for the 
period 1995-1997, or a calculated consumption level of 0.3 kilograms per 
capita, whichever is lower, as the basis for complying with the required 
control measures. 

Under other provisions of Article 5, the parties undertake to facilitate 
access to environmentally safe alternative substances and technologies for 
developing-country parties, as well as to facilitate provision of financial 
assistance to them in this regard. 

Article 8 of the Protocol, “Non-Compliance,” requires the parties at their 
first meeting to consider and approve “procedures and institutional mecha- 
nisms” for determining noncompliance with Protocol provisions and for 
“‘treatment of Parties found to be in non-compliance.” 

Further provisions cover “Research, Development, Public Awareness and 
Exchange of Information” (Article 9); Technical Assistance” (in general) 
{Article 10); “Meetings of the Parties” (Article 11); “Secretariat” (Article 
12); “Financial Provisions” (Article 13); “Relationship of This Protocol to 
the [1985 Vienna] Convention” (Article 14); and ‘‘Signature” (Article 15). 

Under Article 16, “Entry into Force,” the Protocol shall enter into force 
on January 1, 1989, provided that at least 11 instruments of ratification, 
acceptance, approval or accession have been deposited by states or regional 
=conomic integration organizations representing at least two-thirds of 1986 
2stimated global consumption of the controlled substances, and provided 
zhat the provisions of paragraph l of Article 17 of the 1985 Vienna Conven- 
ion (i.e., that govern its entry into force) have been fulfilled. If the condi- 
-ions for entry into force of the Montreal Protocol Have not been fulfilled by 
January 1, 1989, it is to enter into force on the 90th day following the date 
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on which they have been fulfilled. An instrument deposited by a regional 
economic integration organization shall not be counted as additional to 
those deposited by its member states. 

Article 17, “Parties Joining After Entry into Force,” requires any such 
party, subject to Article 5, to ‘‘fulfil forthwith the sum of the obligations 
under Article 2, as well as under Article 4, that apply at that date” to states 
and regional economic integration organizations that became parties upon 
the Protocol’s entry into force. 

Article 18, “Reservations,” prohibits reservations to the Protocol. 

Article 19, ““Withdrawal,” applies the withdrawal provisions of Article 19 
of the 1985 Vienna Convention to the Montreal Protocol, except with 
respect to developing-country parties. Any such party may withdraw from 
the Protocol by giving written notification’ to the depositary (the United 
Nations Secretary-General) at any time after 4 years of assuming the obli- 
- gations set out in Article 2, paragraphs 1—4. Such withdrawal will take effect 
upon the expiration of 1 year after the date of its receipt by the depositary, 
or on such later date as the notification of withdrawal may specify.” 


? For the text of the Montreal Protocol, see S. TREATY Doc. No. 10, 100th Cong., 1st Sess. 
(1987); 26 ILM 1550 (1987). 


JUDICIAL DECISIONS 
MONROE LEIGH 


Federal jurisdiction—Foreign Sovereign Immunities Act—destruction of neutral 
shipping by belligerent during war—Alien Tort Claims Act provides federal 
jurisdiction over foreign sovereign for tortious violations of international law 


AMERADA HESS SHIPPING CORP. v. ARGENTINE REPUBLIC. 830 F.2d 421. 
U.S. Court of Appeals, 2d Cir., September 11, 1987. 


Appellants, Liberian corporations United Carriers (United) and Amerada 
Hess Shipping (Amerada), owners and charterers respectively of the vessel 
Hercules, appealed from the dismissal of their complaint against Argentina 
for the destruction of the Hercules during the Falkland Islands war. Despite 
warnings that the Hercules—a neutral vessel—would be traversing the 
South Atlantic, Argentine military aircraft allegedly bombed the Hercules in 
international waters nearly 500 miles from the Falkland Islands. After it was 
determined that an undetonated bomb could not safely be removed or 
disarmed, the Hercules was scuttled. Appellants first attempted to bring a 
claim in Argentina for the destruction of the Hercules but were unable to 
engage Argentine lawyers owing to “the politically charged nature of the 
claim and knowledge” that the Argentine Government opposed the claim.’ 
Appellants then filed a lawsuit in the United States District Court for the 
Southern District of New York, which held that, notwithstanding the provi- 
sions of the Alien Tort Claims Act (28 U.S.C. §1350 (1982)) (ATCA), 
Argentina enjoyed sovereign immunity under the provisions of the Foreign 
Sovereign Immunities Act (28 U.S.C. §§1330, 1602-1611 (1982)) (FSIA) 
for its alleged destruction of the Hercules.? On appeal, a divided three-judge 
Janel of the United States Court of Appeals for the Second Circuit (per 
Feinberg, J.) reversed, remanded, and held: the Alien Tort Claims Act 
provides, and the FSIA does not preclude, federal subject matter jurisdic- 
zion over suits sounding in tort by aliens against foreign sovereigns for 
violations of international law.° 

The court first analyzed Argentina’s actions under international law. The 
>ourt examined “‘treaties, case law and treatises” and concluded that inter- 
ational law proscribes ‘attacking a neutral ship in international waters, 
without proper cause for suspicion or investigation.’ The court also ob- 
served that ‘“‘[w]here the attacker has refused to compensate the neutral, 
zuch action is analogous to piracy, one of the earliest recognized violations 
of international law.’’* The court next turned to the “‘jurisdictional ramifi- 
zations” of this finding of a violation of international law. 


' Amerada Hess Shipping Corp. v. Argentine Republic, 638 F.Supp. 73, 74 (S.D.N.Y. 1986) 
‘4uoting appellants’ Verified Complaint). 

? Id. at 75-76. 

3 830 F.2d 421, reh’g denied (2d Cir. Nov. 18, 1987). 

î Id. at 424. See also note 14 infra. 
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_ The court began by analyzing the ATCA in some detail. The court first 
quoted the plain words of the statute: ‘“The district courts shall have original 
jurisdiction of any civil action by an alien for a tort only, committed in 
violation of the law of nations or a treaty of the United States.”” Observing 
that the statute “means what it says,” the court concluded that ‘‘{i]f an alien 
brings a suit, for a tort only, that sufficiently alleges a violation of the law of 
nations, then the district court has jurisdiction” over the matter. In re- 
sponse to Argentina’s argument that the ATCA does not provide jurisdic- 
tion over foreign sovereigns, the court first observed that “it may be—at 
least as to loss of a vessel under the circumstances alleged here—that abso- 
lute sovereign immunity did not govern when the Alien Tort [Claims Act] 
was enacted.”” However, the court found no need to decide that issue 
because it determined that the ATCA must be interpreted in light of inter- 
national law as it exists today. 
The court noted that the “modern view” is that “sovereigns are not 
immune from suit for their violations of international law.” The court 
argued that “‘[i]f sovereign acts were immunized today from scrutiny under 
international law, the exception would nearly swallow the rule.” The court 
therefore concluded that ‘‘[s]ince the sinking of a neutral vessel on the high 
seas without justification violates a substantive principle of international law, 
no matter who does the sinking, there is no immunity under international 
law in this case.” Thus, the court held that since Argentina had violated 
international law and was not immune under international law for this 
violation, appellants had stated a cause of action cognizable under 
the ATCA.® 
The court next rejected Argentina’s argument that the FSIA provides the 
“exclusive basis for obtaining jurisdiction over foreign sovereigns” even if 
the ATCA would otherwise provide jurisdiction. Noting the rule of statu- 
tory construction directing courts to construe domestic statutes consistently 
with international law where possible, and having already found that inter- 
national law would deny Argentina immunity, the court observed that it 
would construe the FSIA also to deny immunity in the instant case unless it 
found a clear congressional intent to the contrary.'° 

The court first addressed the “apparently comprehensive language” of 
Second Circuit and Supreme Court precedents, and of the legislative history 
indicating that the FSIA is the exclusive means of obtaining jurisdiction 


5 830 F.2d at 424-25 (quoting 28 U.S.C. §1350 (1982)). 

ê Id. at 425. 

7 Id. The court cited as support for this proposition a case where the Supreme Court held 
that “ ‘the prize property which [the vessel] brings into our ports is liable to the jurisdiction of 
our Courts,’ notwithstanding any claim of sovereign immunity.” Jd. (quoting The Santissima 
Trinidad, 20 U.S. (7 Wheat.) 283, 354 (1822)). 

8 Id. (relying on Paust, Federal Jurisdiction over Extraterritorial Acts of Terrorism and Nonimmu- 
nity for Foreign Violators of International Law under the FSIA and the Act of State Doctrine, 23 Va. J. 
INT’L L. 191, 221-32 (1983); Bazyler, Litigating the International Law of Human Rights: A “How 
To” Approach, 7 WHITTIER L. Rev. 713, 733-34 (1985)). 

9 Id. at 426. 1t Jd, 
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over foreign sovereigns. Acknowledging that this ‘‘authority accurately 
states the general rule,” the court nevertheless determined that because 
“Congress was not focusing on violations of international law when it en- 
acted the FSIA. . . we do not believe these pronouncements were intended 
to cover all violations of international law in general and actions under the 
Alien Tort [Claims Act] in particular.”*’ Moreover, according to the court, 
none of the goals of Congress in enacting the FSIA suggests that Congress 
intended to eliminate jurisdiction under the ATCA. Therefore, because 
_ “Tijnternational law violations are simply not discussed in the statute or the 
legislative history outside of the commercial context,” the court concluded 
that international law violations were not the “focus” of the apparently 
comprehensive language in Supreme Court and Second Circuit precedents 
and the FSIA’s legislative history.’ 

In addition, the court concluded that construing the FSIA to bar appel- 
lants’ claim ‘‘would actually frustrate Congress’ purpose.” That purpose, 
according to the court, was to ensure judicial resolution of immunity issues 
on the “ ‘basis of a statutory regime which incorporates standards recognized 
under international law.’ °?’ Thus, since Congress wished the courts to apply 
the “international law of sovereign immunity” in these cases—and since 
that law would deny Argentina immunity—the court held that “‘a grant of 
immunity here would fly in the face of [Congress’s] central premise.”’** The 
court therefore concluded that nothing in the FSIA preempted the juris- 
dictional grant of the ATCA.” 

Judge Kearse dissented from the panel’s decision, arguing that the FSIA is 
the “exclusive framework within which the courts of the United States [are] 

. . to rule on foreign states’ claims of sovereign immunity.”! Judge 
Kearse objected particularly to the majority’s characterization of the ATCA 
as a statute that grants federal courts subject matter jurisdiction. She noted 
that though international law is a part of U.S. common law, “federal court 
subject-matter jurisdiction is not a matter of common law” and therefore 
cannot derive from international law, but rather must derive from a Specific 
congressional grant.’” Even assuming that Congress ‘“‘intended to allow fed- 


"Td. 1? Id. at 427. 

'® Id. (quoting H.R. REP. No. 1487, 94th Cong., 2d Sess. 6613 (1976), reprinted in 1976 U.S. 
~ODE CONG. & ADMIN. NEWS 6604) (emphasis by court)). 

14 Id. 

15 The court briefly examined whether the assertion of personal jurisdiction over Argentina 
-atisfied constitutional standards and found that it did because Argentina’s actions were “‘suf- 
ciently related to the United States for Argentina to have been on nctice that it might be sued 
zere.” Id. at 428. . 

The court also speculated that Argentina’s actions in bombing the Hercules might have 
zmounted to piracy. Id. at 424. This seems clearly incorrect, however, in light of the require- 
ment that a piratical act be “committed for private ends.” Art. 101(a). Convention on the Law 
of the Sea, opened for signature Dec. 10, 1982, reprinted in UNITED NATIONS, THE LAW OF THE . 
SEA: UNITED NATIONS CONVENTION ON THE LAW OF THE SEA, UN Sales No. E.83.V.5 
(1983). 

16 830 F.2d at 430 (Kearse, J., dissenting). 

17 Id. at 429. Judge Kearse’s reasoning echoes somewhat that of the district court. The 
istrict court, in rejecting appellants’ argument that the ATCA provided jurisdiction, also 
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eral subject-matter jurisdiction to ebb and flow with the vicissitudes of 
‘evolving standards of international law, ” Judge Kearse argued, it was 
improper for the court to “disregard the clearly restrictive provisions of the 
[FSIA]. . . , which were ‘intended to preempt any other State or Federal 
law (excluding applicable international agreements) for according immunity 
to foreign sovereigns.’ ”'® Judge Kearse concluded, therefore, that since the 
FSIA, by its terms, sets forth no exception denying immunity in the instant 
case, she would affirm the district court’s decision. 


This decision sets a new precedent in interpretation of the FSIA and a 
most important one. The Second Circuit’s decision to allow a suit otherwise 
precluded by the FSIA to proceed on the basis of ATCA jurisdiction is 
clearly at odds with other—albeit inferior—federal court decisions address- 
ing this issue. Indeed, one court has declared that “to hold that the Alten 
Tort Claims Act gives a cause of action and subject matter jurisdiction 
where the FSIA forbids it would make a nullity of the Foreign Sovereign 
Immunities Act.”’? Moreover, as the Second Circuit itself acknowledges, its 
decision is inconsistent with the language of Supreme Court opinions and 
the FSIA’s legislative history. It is understood that Argentina will seek a 
Supreme Court review of the Second Circuit’s decision, which does not 
comport with the intent of those who drafted the FSIA. 


Foreign Sovereign Immunities Act—commercial activity exception applicable to gov- 
ernment-ssued bonds—statute not retroactive for isarist bonds 


CARL MARKS & Co. v. UNION OF SOVIET SOCIALIST REPUBLICS. 665 
F.Supp. 323. 
U.S. District Court, S.D.N.Y., July 31, 1987. 


Plaintiffs, holders of debt instruments issued by the Imperial Russian 
Government in 1916, filed a class action suit against the USSR under the 
Foreign Sovereign Immunities Act (28 U.S.C. §§1330, 1602-1611 (1982)) 
(FSIA or the Act) to enforce the obligation to pay principal and interest on 
the bonds. Defendant responded with a diplomatic note to the Department 
of State asserting that it enjoyed absolute sovereign immunity and would 
not appear in a U.S. court. At the court’s direction, plaintiffs, who had 
previously served defendant under 28 U.S.C. §1608(a), served an addi- 
tional notice on the United States Attorney for the Southern District of New 


noted that the federal courts “are courts of limited jurisdiction.” Amerada, 638 F.Supp. at 76. 
The district court also observed that ‘‘[pJerhaps Congress could empower federal courts to 
hear cases such as this,” but found itself “constrained by Congress’s failure to do so.” Id. 

18 830 F.2d at 430 (Kearse, J., dissenting) (quoting H.R. REP. No. 1487, supra note 13, 1976 
U.S. CODE CONG, & ADMIN. News at 6610). 

'? In re Korean Air Lines Disaster of September 1, 1983, Misc. No. 83-0345, slip op. at 11 
(D.D.C. Sept. 1, 1985). See also Siderman v. Republic of Argentina, No. CV 82-1772-RMT 
(MCx), slip op. at 3 (C.D. Cal. Mar. 9, 1985) (ATCA “does not provide an exemption to foreign 
sovereign immunity”). 


130 THE AMERICAN JOURNAL OF INTERNATIONAL LAW [Vol. 82 


York and the Soviet Ambassador at the Soviet Embassy in Washington, D.C. 
When defendant failed to appear in response to this additional notice, the 
court ordered the entry of a default against the USSR, and thereafter 
entered a final judgment of default against it. On defendant’s motion to 
vacate the default and dismiss the complaint, the U.S. District Court for the 
Southern District of New York (per Brieant, J.) granted the motion to 
vacate, dismissed the complaint as void for want of jurisdiction, and held that 
the Foreign Sovereign Immunities Act did not apply retroactively to claims 
accruing before 1952. | 

In support of its motion to vacate, defendant argued that the court had 
lacked subject matter jurisdiction under the FSIA to order a judgment 
against it in the first instance and, therefore, that the default judgment 
should be vacated as void for want of jurisdiction. Plaintiffs argued that the 
court had jurisdiction under the FSIA in this case on two bases. First, they 
argued, the issuance of bonds fell within the “commercial activity” excep- 
tion of the FSIA.' Second, they asserted that the statute could be applied 
retroactively. The court accepted plaintiffs’ first argument, concluding that 
under the plain language of the statute and under its legislative history,” the 
issuance of bonds constituted a commercial activity upon which.a foreign 
sovereign could ordinarily be sued in the United States. 

In arguing that the FSIA should be given retroactive effect to control the 

claims in this case, plaintiffs maintained that the FSIA plainly states that it is 
applicable to all actions against a foreign state without hmitation as to time; 
that retrospective application would not deprive the Soviet Union of any 
antecedent rights because absolute sovereign immunity had never been a 
matter of right but was merely grounded in comity; that the FSIA was a 
-emedial statute, doing no more than providing a mechanism for enforcing 
ndependently existing rights; and finally, that a number of courts had 
applied the FSIA in cases involving transactions that had occurred before its 
effective date. Defendant conceded that the FSIA could apply to claims 
arising prior to its effective date* but maintained that the Act could not 
teach back any further than 1952, the point at which the United States 
formally announced that it would adopt a restrictive theory of sovereign 
immunity,” thereby confining immunity to suits involving the public acts of 
= foreign sovereign. 


! 28 U.S.C. §1605(a)(2) (no jurisdictional immunity if action of the foreign state is “based 
"Don a commercial activity carried on in the United States by the foreign state. . . or upon an 
ext outside the territory of the United States in connection with a commercial activity of the 
screign state elsewhere and that act causes a direct effect in the United States”). 

? H.R. Rep. No. 1487, 94th Cong., 2d Sess. 14 (1976), reprinted in 1976 U.S. CODE CONG. & 
aD. NEWS 6604, 6613 (characterizing commercial acts within the meaning of the FSIA as 
“hose which private persons might normally perform” and noting, “Moreover, both a sale of 
Ewnds to the public and a direct loan from a U.S. commercial bank toa foreign government are 
activities which are of a commercial nature and should be treated like other similar commercial 
t-ansactions’’). H.R. REP. No. 1487 at 10. 

> 665 F.Supp. 323, 336. * Id. at 347. 

> Letter of Jack B. Tate, Acting Legal Adviser, Department of State, to Acting Attorney 
General Philip B. Perlman, May 19, 1952, reprinted in 26 DEPT. ST. BULL. 984-85 (1952). 
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The court rejected plaintiffs’ arguments as to retroactivity. Both the plain 
language and the legislative history of the statute indicated that its effect was 
to be only prospective. The court found support for this conclusion in the 
fact that the FSIA provided for a 90-day grace period between its passage 
and its effective date,° and in the fact that the jurisdictional section of the 
Act provided that the district courts ‘‘shall have” jurisdiction over the cases 
specified in the statute.’ The court also rejected plaintiffs’ characterization 
of sovereign immunity as no more than “‘a matter of grace and comity on the 
part of the United States, and not a restriction imposed by the Constitu- 
tion,” observing that all rights grounded in the “natural law of interna- 
tional relations” are enforceable only by appeal to grace and comity. Since 
the U.S. courts had recognized the principle of absolute sovereign immunity 
as late as 1926,° the court had “no hesitation in holding that a foreign 
sovereign’s pre-1926 settled expectation that it was absolutely immune from 
suit in the United States courts rises to the level of an antecedent right.’’'° 
Moreover, the court reviewed the experience of the USSR in litigation in 
U.S. courts over the Litvinov Assignment and its repudiation of foreign 
debts and concluded that the Soviet Union had a justified expectation of 
absolute sovereign immunity from suit in U.S. courts arising from repudia- 
tion of foreign debts prior to the issuance of the Tate letter, and that this 
expectation was properly regarded as an antecedent right. Thus, the court 
concluded that the FSIA is not merely a remedial statute that can be applied 
retroactively. 

Finally, the court rejected plaintiffs’ argument that prior cases had ap- 
plied the FSIA to situations where the operative events had allegedly oc- 
curred before 1952. The court determined that the cases cited by plain- 
tiffs'’ were unpersuasive because each involved situations where the claims 
in question had actually accrued after 1952. The Schmidt case involved notes 
on which Poland had defaulted in 1939 because of the outbreak of World 
War II. The court noted that Poland had listed the Polish Treasury notes at 
issue as state debts in 1946, which extended the limitations period until 
1952, and that a Polish plenipotentiary had corresponded with a U.S. As- 
sistant Secretary of State expressing Poland’s intention to negotiate directly 
with American bondholders, which, if it were an acknowledgment, would 
have extended the limitations period to 1966. In Von Dardel, an action 


6 665 F.Supp. at 336 (citing Jackson v. People’s Republic of China, 596 F.Supp. 386, 388 
(N.D. Ala.), af d, 794 F.2d 1490 (11th Cir. 1984), cert. denied, 107 S.Ct. 1371 (1987)). 

7 28 U.S.C. §1330(a) (1982). 

8 Plaintiffs relied on this statement from Verlinden B.V. v. Central Bank of Nigeria, 461 U.S. 
480, 486 (1983). See 665 F.Supp. at 337. 

? See Berizzi Bros. Co. v. S.S. Pesaro, 271 U.S. 562, 572 (1926) (extending immunity in an in 
rem action to a merchant ship owned and controlled by the Italian Government). 

10 665 F.Supp. at 338. 

H! Schmidt v. Polish People’s Republic, 579 F.Supp. 23 (S.D.N.Y.), aff'd, 742 F.2d 67 (2d Cir. 
1984); Von Dardel v. Union of Soviet Socialist Republics, 623 F.Supp. 246 (D.D.C. 1985); and 
Asociacion de Reclamantes v. United Mexican States, 561 F.Supp. 1190 (D.D.C. 1983), aff'd, 
735 F.2d 1517 (D.C. Cir, 1984), cert. denied, 470 U.S. 1051 (1985). 
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against the Soviet Union for the seizure and detention of the Swedish diplo- 
mat Raoul Wallenberg, the court characterized the alleged wrongful con- 
duct as an “ongoing tort,” which preserved the claim indefinitely. Finally, in 
Reclamanies, the Mexican Government had assumed the obligation to com- 
pensate its own nationals for claims that they had been deprived of property 
in Texas at the time the Republic of Texas had been incorporated into the 
United States, and it had consistently acknowledged its obligation to pay 
plaintiffs’ claims up to the point when the case was filed in 1982. 

Relying on two cases where the courts ‘rejected a contention that the 
FSIA is applicable retroactively to commercial transactions that occurred in 
the early part of the century,”’* the court held that it would be inequitable 
to divest the foreign sovereign of the absolute immunity enjoyed prior to 
1952.'° It remains to be seen whether other courts will follow the recent 
trend of limiting the retroactive effect of the FSIA to those claims which 
matured after the formal adoption of restrictive sovereign immunity by the 
United States. 


UNITED KINGDOM CASE NOTE 


Export controls—extraterritorial effect of U.S. economic sanctions against Libya— 
failure of London branch bank to pay demands 


LIBYAN ARAB FOREIGN BANK v. BANKERS TRUST Co. 1986 L. Nos. 1567, 


4048. 
High Court of Justice, Queen’s Bench Division, Commercial Court, Lon- 


don, September 2, 1987. 


Plaintiff, Libyan Arab Foreign Bank (Libyan Bank), a Libyan corporation 
wholly owned by the Central Bank of Libya, filed a lawsuit in London 
against Bankers Trust Co., a New York corporation, after defendant re- 
fused to pay sums out of the plaintiff's dollar account held at the London 
branch of Bankers Trust to the plaintiff. On January 8, 1986, Bankers Trust 
kad failed to make a requested 2:00 P.M. transfer to its London branch on 
behalf of the Libyan Bank. At about 4:10 P.M. that same day, the Secretary 
of the Treasury informed Bankers Trust that the President had just signed 
=n executive order prohibiting payments by U.S. persons, including foreign 
branch banks, to Libyan entities.’ Subsequently, the Libyan Bank made 
several demands for payments, clearly stating that it would accept payment 
=y any recognized means, including in the sterling equivalent. Bankers 


12 665 F.Supp. at 348 (relying on Slade v. United States of Mexico, 617 F.Supp. 351 (D.D.C. 
1985), afd mem., 790 F.2d 183 (D.C. Cir. 1986), cert. denied, 107 S.Ct. 1360 (1987); and 
Jackson v. People’s Republic of China, 596 F.Supp. 386 (N.D. Ala. 1984), afd, 794 F.2d 1490 
(Lith Cir. 1986), cert. denied, 107 S.Ct. 1371 (1987). 

13 Td. at 349. 

1 Exec. Order No. 12,544 (Jan. 8, 1986), 51 Fed. Reg. 1235 (1986). The day before, the 
Fsesident had issued an executive order prohibiting trade between the United States and 
Libya. Exec. Order No. 12,543, id. at 875. 
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Trust did not comply with any of these demands on the ground that it would 
be unlawful under the President’s executive order for it to do so. Actions 
were commenced on the basis of noncompliance with each of the demands, 
raising a number of claims.” After reviewing the relationship between the 
parties, the proper law of the contract, the effect of supervening illegality in 
a jurisdiction where acts are to be performed and the nature of a bank’s 
obligations related specifically to the various forms of transfer and payment 
that were demanded, the High Court of Justice in London (per Staughton, 
J.) rejected defendant’s arguments and held: that in the circumstances of the 
case and pursuant to the relationship between the parties, Bankers Trust 
had an obligation to comply with a demand for payment in cash in London 
from the London account and hence was liable in damages for the sum in 
question. 

Turning first to the relationship between the parties, the court observed 
that the Libyan Bank held two dollar-denominated accounts with Bankers 
Trust: a current or demand account at Bankers Trust’s New York branch 
and a call, or interest-bearing, account at the London branch. The accounts 
were operated by Bankers Trust on a “managed account” system. At the 
time of the relevant events,’ this system worked as follows. A “peg” balance 
of $500,000 was maintained in New York. At 2:00 P.M. each day, the 
balance on the New York account was reviewed. Any balance exceeding 
$500,000 was transferred to the interest-bearing account in London. If the 
balance was less than $500,000, a transfer from London to New York took 
place to restore the peg balance. The only entries on the London account 
were credits from or debits to the New York account. The nature of the 
arrangement led the court to conclude that it was “‘a term of [the] arrange- 


? Six related claims were made altogether. The first two claims are discussed in the text. The 
third claim concerned the nonexecution of payment instructions on January 8. This claim 
failed for two reasons. First, the court held that Bankers Trust was entitled to delay executing 
the instructions because there was no obligation to execute them by a particular time. Second, 
Libyan Bank had produced no evidence of any loss suffered as a result of the failure to execute 
the payments. The fourth claim alleged that the information disclosed to the Federal Reserve 
Bank on January 7 and 8 about the status of the account amounted to a breach of the duty of 
confidence owed to Libyan Bank. This claim also failed because any such breach of confidence 
caused the Libyan Bank no loss. Furthermore, the court reached a “tentative conclusion” (a 
final conclusion was not necessary in view of the finding.of no loss) that there may be a public 
interest exception to the banker’s duty of confidence that applied in this case. The fifth claim 
alleged frustration of the contract between Libyan Bank and Bankers Trust as an alternative to 
the first two claims, seeking return of the same sums, i.e., the balance of sums paid in the past to 
Bankers Trust by Libyan Bank, under the Law Reform (Frustrated Contracts) Act 1943. This 
claim would have failed (had it been necessary to decide it) for two reasons. First, Bankers 
Trust’s obligations had not been frustrated——merely suspended. Second, the Act only directs 
sums to be returned that were paid “in pursuance of” a contract. There was no obligation on 
Libyan Bank to deposit sums with Bankers Trust. The sixth claim is discussed in note 3 infra. 

3 The operation of the system changed in April 1934. The result of this change was a 
significant reduction in interest payable to Libyan Bank, which did not become aware of the 
change until the latter part of 1985. The sixth claim (which was successful) arose from these 
events but is unrelated to the freeze and is not discussed further here. 
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ment that all the Libyan Bank’s transactions should pass through 
New York.’’* 

Turning to the question of the proper law of the contract, the court 
accepted the “general rule” that “the contract between a bank and its 
customer is governed by the law of the place where the account is kept, in 
the absence of agreement to the contrary.” In the present case, the London 
account was “kept” in London,’ despite the fact that all transactions had to 
pass through New York. Moreover, “the rights and obligations of the par- 
ties in respect of the London account were governed by English law.” 

As to the issue of supervening illegality, the court first set out the general 
principles involved: “Performance of a contract is excused if (i) it has be- 
come illegal by the proper law of the contract, or (ii) it necessarily involves 
doing an act which is unlawful by the law of the place where the act has to be 
done.”? In reviewing the relevant precedents, the court drew a distinction 
between acts that performance necessarily involves and acts that one party 
takes to equip itself for performance. Performance is not excused in the 
latter case, but is in the former instance because of the illegality in the place 
where the act is to be performed. The court also noted that 


[a]Jn English contract should and will be held invalid on account of 
illegality if the real object and intention of the parties necessitates them 
joining in an endeavour to perform in a foreign and friendly country 
some act which is illegal by the law of such country notwithstanding 
that there may be, in a certain event, alternative modes or places of 
performing which permit the contract to be performed legally.° 


In this case, however, there was no suggestion or evidence that it was the 
real object and intention of the Libyan Bank that any illegal act should be 
performed in New York. 

The difficulty in the case was ascertaining when performance “necessarily 
involves” doing an illegal act in another country. This required a discussion 
of the nature of Bankers Trust’s obligations and of the methods of payment 
and transfer consistent with those obligations, as well as consideration of the 
2xtent to which acts in New York were involved. The court noted that the 
>asic contractual obligations of a bank include several implied terms, in- 
cluding ‘‘(a) the promise of the bank to repay is to repay at the branch of the 
>ank where the account is kept, and (b) the bank is not to be called upon to 
pay until payment is demanded at the branch at which the account is 
kept.’’!® Thus, to succeed, Libyan Bank had to “allege a demand made 


41986 L. Nos. 1567, 4048, slip op. at 9. 5 Id. at 22. 

ê Id. at 23. l 

7 Id. at 26 (emphasis added). The court concluded that the contractual arrangement was 
p-obably governed in part by English law and in part by New York law. Accepting that this was 
wausual, the court noted that there was authority for severable parts of a contract to be 
geverned by separate proper laws, and also that branches of a bank may be treated as entities 
s=parate from their head offices for some purposes. Id. 

3 Id. at 19. 

3 Id. at 21 (quoting Foster v. Driscoll, [1921], 1 K.B. 470, 521). 

19 Id. at 27 (quoting Richardson v. Richardson, 1927 P. 228, 232). 
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which Bankers Trust were obliged to comply with.”’’ It. was therefore 
necessary to consider what demands the Libyan Bank was entitled to make 
and whether Bankers Trust was obliged to comply with them. 

After reviewing the possible forms and means of payment and transfer, 
the court noted that all these means of transfer were irrelevant, so long as 
the managed-account arrangements subsisted because, as noted above, it 
was a term of that arrangement that the London account be used only to 
transfer a credit to New York. However, the court held that the Libyan 
Bank was entitled to terminate, and had in fact terminated, the managed-ac- 
count relationship. This meant that Bankers Trust was obliged to make 
transfers from the London account on the instruction of Libyan Bank, 
provided no infringement of U.S. law in the United States was involved. 

Bankers Trust argued that its obligations should be limited by an implied 
term to the effect that a transfer of funds from the London account would 
be effected through a U.S. clearing system.'* The term was said to be 
implied from the relevant international market usage and the course of 
dealing between the parties. The court rejected this argument, relying on 
the evidence of Libyan Bank’s expert, which was inconsistent with the Eu- 
rodollar market usage alleged. Furthermore, the actual course of dealing 
did not, on the evidence, support the argument.’ The court also rejected an 
argument by Bankers Trust that Eurodollar deposits cannot be withdrawn 
in cash. 

Considering these points, the court returned to the possible forms of 
transfer and determined in each case “whether it was a form of transfer 
which Libyan Bank were entitled to demand, whether it ha[d] in fact been 
demanded, and whether it would necessarily involve any action in New 
York.”’* There were only two forms of payment that satisfied all these 
criteria: payment in cash in dollars and payment in cash in sterling. With 
regard to payment in cash generally, the court stated that “every obligation 
in monetary terms is to be fulfilled, either by the delivery of cash, or by some 
other operation which the creditor demands and which the debtor is either 
obliged to, or is content to, perform.” The court quoted with approval a 
statement from the report of Libyan Bank’s expert that ‘‘[a]s to the demand 
for payment in cash, I regard this simply as the assertion of a customer’s 
inalienable right.”!® It had apparently been accepted by Bankers Trust’s 
counsel in argument that there would be no breach of New York law in- 
volved if Bankers Trust obtained from New York a sufficient quantity of 
dollar bills and dispatched it to its London office. Such an act by Bankers 


1! Jd. at 28, 

1? CHIPS and Fedwire are the two U.S. electronic clearing systems. Id. at 40. 

!3 Under earlier arrangements, the London account had been used asa current account. The 
court looked at transactions from this earlier period to determine the “‘course of dealing.” Id. 
at 40-42. 

4 Id. at 46. 15 Id. at 51. l 

16 Id. at 50. The court accepted the principle but preferred the word “fundamental” to 
“inalienable.” Id. at 51. 
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Trust would be to equip itself for performance and would not necessarily 
involve performance. 

These findings having been made, Bankers Trust’s liability on the pri- 
mary claim followed almost inexorably. The court found that even if it had 
not held that payment should have been made in cash in dollars, it would 
have held that payment should have been made in sterling. The court 
reviewed the authorities and concluded that in discharging its liabilities, a 
foreign currency debtor is entitled to choose between foreign currency and 
sterling; if one route is blocked, the debtor is obliged to perform in the 
other. Thus, Bankers Trust had breached its legal obligations and the court 
entered a judgment of $292 million in favor of Libyan Bank. Bankers Trust 
did not argue before the court, but instead reserved the right to argue 
before the House of Lords, that payment in London would expose it to 
sanctions under U.S. law. Therefore, this opinion did not address that 
argument, 


This is a significant judicial opinion, but perhaps of even greater impor- 
tance is the U.S. Government’s response to it. On October 9, 1987, the 
Office of Foreign Assets Control of the Department of the Treasury issued a 
‘icense to Bankers Trust permitting it to pay the judgment of $292 million 
n this case to Libyan Bank. Two reasons probably explain the decision to 
zrant Bankers Trust a license at this time. First, because interest on judg- 
nents in Great Britain accumulates at a 15 percent rate (about $25 million 
per annum on this judgment), if permission to comply was to be granted to 
Sankers Trust at all, it was better to grant permission sooner rather than 
_kater. Second, a British appellate court might have upheld the lower court’s 
ruling on broader grounds, which would add significant scope and prece- 
dential weight to an already adverse finding. Whatever the reason for the 
decision to grant the license, it represents an important concession by the 
United States on the extraterritorial effect of U.S. economic sanctions. 


DECISIONS OF THE IRAN-—UNITED STATES CLAIMS TRIBUNAL 


Arbitration—termination of long-term petroleum products agreemeni—applicable 
law for internationalized contracts—lost profits as a compensable element of 
damage 


MOBIL OIL IRAN INC. v. ISLAMIC REPUBLIC OF IRAN. AWD 311-74/76/ 
81/150-3. 
Iran-United States Claims Tribunal, The Hague, July 14, 1987. 


Claimants, the American members of an international group of major 
Western oil companies collectively called the “Consortium,” brought indi- 
vidual claims in the aggregate amount of over $1 billion against the Govern- 
m=nt of Iran and the National Iranian Oil Co. (NIOC).' Claimants sought to 


t Of the 11 cases originally filed, 7 were subsequently settled and resulted in Awards. on 
Azreed Terms (Charter Iran Petroleum Co., Sohio-Iran, American Independent Oil Co., Iran 
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recover damages for respondents’ breach and wrongful termination of the 
1973 Sale and Purchase Agreement (SPA or 1973 agreement) for long- 
term supply and purchase of petroleum products or, in the alternative, for 
expropriation of their rights under the 1973 agreement. In a partial award 
on jurisdiction, liability and compensable elements of damages, Chamber 
Three of the Iran-United States Claims Tribunal? found that certain com- 
munications in March 1979 constituted an agreement to terminate the 
1973 agreement and held, inter alia: that “Respondents [were] liable to 
the Claimants for the losses which the Claimants legitimately could have 
expected to recover pursuant to successful negotiation of an agreement 
settling all the issues relating to the termination of the [1973 
agreement].’” 

The 1973 agreement entitled the Consortium members to lift until 1993 
all crude oil produced from a defined area in Iran, less the amount needed 
for Iran’s internal requirements and less a stated amount for export for 
Iran’s own account. The 1973 agreement governed all aspects of this rela- 
tionship, including the transfer of assets to NIOC in liquidation of a 1954 
agreement, pricing formulas, requirements for the oil companies to make 
capital advances and provide technical services, refining obligations and the 
sale of natural gas liquid products. 

The Tribunal found that many of the main provisions of the 1973 agree- 
ment were changed, either unilaterally (notwithstanding its provision pro- 
hibiting changes without the mutual consent of the parties) or by tacit 
agreement. Despite repeated efforts beginning in 1976 to negotiate a new 
arrangement, no such arrangement had been reached when on March 10, 

1979, NIOC sent the Consortium a letter stating that the 1973 agreement 
“proved to be inoperative soon after the Effective Date due to the fact that 
the [Consortium] failed to comply with certain essential provisions of the 
Agreement.” The letter specified the basis on which NIOC was prepared to 
structure its future relationship with the oil companies. On March 23, 1979, 
the companies replied that while they were reserving their rights, they 


Chevron Oil Co., Transocean Gulf Oil Co., Getty Iran Inc., and Texaco Iran Ltd.). The four 
remaining claimants were Mobil Oil Iran Inc., San Jacinto Eastern Corp., Arco Iran, Inc. and 
Exxon Corp. The Chamber consolidated the hearings of the claims of the oil companies 
because they all arose out of the same contract. 

? For background information on the Iran—United States Claims Tribunal, see 77 AJIL 642 
(1983). These cases, like many others, were “bifurcated” for the purpose of consideration by 
the Chamber. In Phase | the Chamber undertook to consider three issues: jurisdiction, liability 
and elements of damages. In Phase 2 the Tribunal will consider quantification of damages: and 
counterclaims by Iran. 

> AWD 311-74/76/81/150-3, slip op., para. 175. The Chamber found that claimants were 
entitled to compensation for capital advances by them that were to be treated as prepayments 
for future oil deliveries; assets transferred to NIOC in 1973 in liquidation of a 1954 agreement 
(known as the 1954 “Consortium Agreement’); and the taking of certain crude oil and natural 
gas liquid products that claimants were prevented from lifting. The Chamber rejected claim- 
ants’ claim for losses on refining operations at Abadan based on alleged breaches of the 1973 
agreement's cost provisions, but it invited claimants to resubmit the claim under a different 
legal theory. 
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desired to enter into negotiations with NIOC for the purpose of settling all 
outstanding claims under the 1973 agreement. Negotiations commenced, 
but they had not been concluded when the hostages crisis arose in No- 
vember 1979 and resulted in their dissolution. 

The Chamber first decided that it had jurisdiction over the claims. 
Among others, the Chamber rejected respondents’ argument that the rights 
and obligations under the 1973 agreement were joint and several and could 
not be asserted by the Consortium members individually. The Chamber did 
not read the 1973 agreement to prevent a company from acting on its own 
behalf. Affirming prior Tribunal decisions, it also held that for purposes of 
its own jurisdiction, it was sufficient that a cause of action of a U.S. claimant 
against Iran or an Iranian Government-controlled entity existed on January 
19, 1981, irrespective of whether a claim had been filed with a court, and 
that the establishment in 1980 by Iran of a special commission with exclu- 
sive jurisdiction over claims arising out of the nullification of petroleum 
“agreements did not affect the Tribunal’s jurisdiction.* 

The Chamber next addressed whether respondenis were liable for the 
claims. With respect to certain investments and advances made by the com- 
panies pursuant to the 1973 agreement and certain existing stocks of petro- 
leum and gas products, the Chamber found respondents liable and ruled 
that the only remaining issue was quantification of the amounts owed. To 
-letermine respondents’ liability, the Chamber examined issues of applicable 
law, repudiation of the 1973 agreement and expropriation. 

On applicable law, the Chamber found that general principles of commer- 
cial and international law were applicable to all substantive issues” 


[i]n view of the international character of the [1973 agreement], con- 
cluded between a State, a State agency [i.e., NIOC] and a number of 
major foreign companies, of the magnitude of the interests involved, 
of the complex set of rights and obligations which it established, and of 
the link created between this Agreement and the sharing of oil in- 
dustry benefits throughout the Persian Gulf Couniries.° 


In rejecting respondents’ argument that the 1973 agreement was to be 
zoverned by Iranian law, the Chamber specifically noted that “the usual 
choice of law clause, which can be found in many international contracts and 
refers to the interpretation and implementation of the contract, was studi- 


* See Amoco Iran Oil Co. v. Iran, ITL 12-55-2 (Dec. 30, 1982), 1 IRAN-U.S. CLAIMS TRIBU- 
MAL Rep. [hereinafter IRAN-U.S. C.T.R.] 493 (1981-82); Philips Petroleum Co., Iran v. Iran, 
FTL 11-39-2 (Dec. 30, 1982), id. at 487. 

° See Libyan American Oil Co. v. Government of the Libyan Arab Republic (Apr. 12, 1977) 
(Wahmassani, Arb.), 20 ILM 1 (1981); Kuwait and American Independent Oil Co. (Mar. 24, 
£282) (Reuter, Sultan & Fitzmaurice, Arbs.), 21 ILM 976 (1982); Texas Overseas Petroleum 
Ga./California Asiatic Oil Co. v. Government of the Libyan Arab Republic (Jan. 19, 1977) 
(Tupuy, Arb.), 17 ILM 3 (1978). 

> Slip op., para. 81. 
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ously avoided, and . . . reference is made to Iranian law solely for inter- 
pretation of the Agreement.” 

The Chamber next addressed claimants’ argument that NIOC’s letter of 
March 10, 1979 constituted a repudiation of the 1973 agreement. Accord- 
ing to respondents, there was no repudiation because the 1973 agreement 
was rendered inoperative long before 1979 as a result of breach by the oil 
companies of its essential terms. In the alternative, the respondents urged 
the Chamber to find that the 1973 agreement was terminated by force 
majeure. While the Chamber agreed that “a number of [the 1973 agree- 
ment’s] most important provisions were replaced by ad hoc agreements, or 
even de facto ones, often reluctantly and only implicitly accepted by one 
party or the other,’’”® it refused to find that the 1973 agreement had been 
frustrated before March 1979. With respect to respondents’ force majeure 
argument, the Chamber found that the situation prevailing in Iran after the 
revolution resulted in the suspension of the 1973 agreement but had not yet 
ripened into effecting its termination. The Chamber supported its finding 
by noting that by March 10, 1979, a new Iranian Government had been 
formed and oil exports had resumed, albeit in smaller quantities.° 

Notwithstanding these findings, the Chamber did not find that Iran and 
NIOC had breached the agreement in March 1979; rather, it considered 
NIOC’s March 10 letter as “the first expression of . . . a new policy in 
relation to the Agreement” which was “‘radically different from that of the 
previous Government in the oil industry,”?}° and claimants’ response of 
March 23 as acceptance of an offer to terminate.’ This mutual agreement 
to terminate, the Chamber concluded, did not relieve respondents of their 
obligation to compensate claimants for their rights under the 1973 agree- 
ment because “ʻa reconciliation of interest was to take place between [the 
parties]’’'* as a specific condition of the termination. Because the hostages 
crisis frustrated the ensuing negotiations to resolve the outstanding claims, 
the Chamber decided that it would determine in a second stage of the 
arbitration “what the parties could legitimately have expected from negotia- 
tions conducted in good faith on the basis of the March 1979 agreement.’ 

As guidelines for the second stage, the Chamber noted that in order to 
assess these ‘‘legitimate expectations,” it would consider (1) “the duties and 
obligations of both parties under the [1973 agreement] and all related 


7 Id., para. 78. Article 29 of the 1973 agreement provided that the “Agreement shall be 
interpreted in accordance with the laws of Iran.” Id., para. 59. 

8 Id., para. 111. 

° This decision is consistent with other Tribunal awards on the effect of the force majeur, > 
conditions prevailing in Iran. See, e.g., Sylvania Technical Systems, Inc. v. Iran, AWD 180-64-: 
(June 27, 1985) (Chamber 1); Starrett Housing Corp. v. Iran, ITL 32-24-1 (Dec. 19, 1983), = 
IRAN-U.S. C.T.R. 122 (1983 III). 

10 Slip op., para. 119. 

U Id., para. 122. As a consequence of this finding, the Chamber found that no expropriation 
had occurred. Fd., para. 130. 

12 Id, para. 126. 13 Jd., para. 161. 
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agreements and arrangements,” as these agreements have evolved over 
time; (2) “[e]ach Party’s record in performing the Agreement”; and (3) “all 
circumstances affecting the exercise of such rights and the performance of 
such obligations, as they could be observed or foreseen at the time of the 
March 1979 agreement.”’'* Accordingly, the Chamber determined that 
claimants were entitled to damages for their investments and advances, as 
well as for the withheld natural gas liquid and crude oil products. Finally, 
the Chamber reserved its decision “whether and to what extent the Claim- 
ants could legitimately expect to recover lost profits as a result of the pre- 
mature discontinuance of the [1973] Agreement” until after it was briefed 
further on this matter.'° The quantification of damages also will be decided 
in the second stage of this arbitration. 

In his concurring opinion, American Arbitrator Charles N. Brower 
agreed that the award should be governed by international law and that the 
oil companies should be permitted to make further submissions with regard 
to their alleged losses at the Abadan refinery, a claim the Chamber had not 
allowed under the theory originally advanced by the claimants. Brower 
disagreed, however, with the Chamber’s characterization of the exchange of 
letters as the claimants’ voluntary decision to terminate the 1973 agree- 
ment; he argued that this characterization was based on the unrealistic 
assumption that the claimants would have released their rights without a 
legal quid pro quo.'® 


This decision is consistent with a long line of awards by Chamber Three 
on most issues, including its findings with respect to jurisdiction, applicable 
aw, force majeure and the right to lost profits. Indeed, despite its finding of a 
mutual agreement to terminate, the Chamber recognized in principle that 
claimants are entitled to lost profits. 


Wate responsibility for injuries to aliens—wrongful expulsion—attribution of re- 
sponsibility to successor government for actions by supporters of revolution 


SHORT v. ISLAMIC REPUBLIC OF IRAN. AWD 312-11135-3. 
-~an—United States Claims Tribunal, ‘The Hague, July 14, 1987. 


Claimant, U.S. citizen Alfred Short, filed a claim against the Islamic 
Republic of Iran, respondent, alleging that respondent had wrongfully ex- 
p2lled him from Iran. The United States also filed a “Request for an Inter- 
lzcutory Award” on behalf of approximately 1,500 U.S. claimants who left 
kran during the period from October 1978 through February 1979, asking 
the Tribunal to hold the Government of Iran liable for the collective 
wrongful expulsion of all of these Americans. Respondent challenged the 
Tribunal’s jurisdiction over this claim, contended that claimant had de- 


4 Id. 15 Id., para. 175. 
ê Brower likened such a characterization to supposing “that a condemned man who spurns 
tke ritual proffer of a blindfold when marched before the firing squad. thereby consents to his 
e=2cution.”’ Concurring Opinion of Arbitrator Brower, para. 2. 
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parted from Iran voluntarily on the instruction of his employer, and argued 
that the causes of the U.S. nationals’ departure from Iran cannot be attrib- 
uted to the Government of Iran. A divided Chamber Three of the Tribunal 
dismissed the claim, holding that: (1) it had jurisdiction over the claim; (2) it 
would be contrary to the jurisdictional function of the Tribunal to make a 
generalization beyond the facts in the case before the Tribunal; and (3) 
international responsibility of a state for wrongful expulsion can be engaged 
only where the circumstances or events causing the departure of the alien 
are attributable to agents—not mere supporters—of a successful revolu- 
tionary movement. At the same time, Chamber Three refused the U.S. 
request for an interlocutory award. | 

The Chamber first noted that it had jurisdiction over the claim, despite 
respondent’s arguments that (1) the expulsion allegation was tortious in 
nature and thus fell outside the jurisdiction of the Tribunal, and (2) the 
alleged expulsion resulted from “popular movements in the course of the 
Islamic Revolution of Iran” and therefore was excluded from the Tribu- 
nal’s jurisdiction pursuant to Article 2(1) of the Claims Settlement Declara- 
tion. The Chamber observed that the fact that an allegation “‘may be charac- 
terized as a tortious act or conduct, is of no effect upon the Tribunal’s 
jurisdiction.” ! The Chamber also noted that only claims arising from inju- 
ries as a result of popular movements during the revolution that were not an 
act of the Government of Iran were excluded from the Tribunal’s jurisdic- 
tion. Therefore, because claimant alleged that the actions that caused his 
expulsion were attributable to the Government of Iran, the claim was prop- 
erly before the Tribunal. 

As to the U.S. Government’s request for an interlocutory award on behalf 
of all Americans who fled from Iran from October 1978 to February 1979, 
the Chamber noted that because it was “‘able to decide all issues in this Case 
in this Award,”? the request for an interlocutory award was moot. The 
Chamber also made the following observation: 


In any event, although the Award in this Case might provide useful 
guidance to parties dealing with other cases presenting similar issues, 
the allegations made in each claim have to be evaluated individually in 
taking into account the circumstances particular to the case. No gener- 
alization, therefore, can be made on the basis of the facts appertaining 
to a specific case, and it would be contrary to the jurisdictional function 
of the Tribunal to make such a generalization. It is up to the parties in 
similar cases to draw from the present Award the conclusions that they 
consider to be valuable for their own case.° 


Turning to the merits of the claim, the Chamber noted that, in light of the 
relevant principles of state responsibility, the issue to be decided was 
whether “the facts invoked by the Claimant as having caused his departure 
from Iran are attributable to Iran, either directly, or indirectly as a result of 


! AWD 312-11135-3, slip op., paras. 9, 11. 
? Id., para. 27, ’ Id. 
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its deliberate policies, or whether they reveal a lack of due diligence in 
meeting Iran’s international duties towards the Claimant.’ The Chamber 
determined that the claimant’s departure from Iran could not be attributed 
to Iran for two reasons. 

First, the Chamber considered whether the acts of supporters of a revolu- 
tion can be attributed to the government following the success of the revolu- 
tion. The Chamber recognized that where a revolution leads to the estab- 
lishment of a new government, the state is held responsible for the acts of 
the overthrown government insofar as the latter maintained control of the 
situation. In addition, the successor government is responsible for the acts 
imputable to the revolutionary movement that established it, even if those 
acts occurred prior to its establishment, as a consequence of the continuity 
existing between the new organization of the state and the organization of 
the revolutionary movement. However, the Chamber noted that this case 
was different because the claimant departed at a time when the predecessor 
government was unable to control events but the revolutionary movement 
had not yet been able to establish control over any part of Iranian territory. 
Moreover, the claimant was unable to identify the actions of any agent of the 
revolutionary movement that had compelled him to leave Iran. Concluding 
that the acts of “supporters” of a revolution cannot be attributable to the 
government following the success of the revolution just as the acts of sup- 
porters of an existing government are not attributable to the government, 
the Chamber refused to examine the effects of actions by supporters of the 
revolutionary movement. 

Second, the Chamber considered whether the actions of the agents of the 
revolution were sufficient to cause claimant’s expulsion from Iran. The 
Chamber noted that although declarations by Ayatollah Khomeini were 
antiforeign and anti-American, they were of a “general nature and did not 
specify that Americans should be expelled en masse.” The Chamber re- 
‘erred to the International Court of Justice’s decision in the Hostages case,° 
where the Court refused to find that the students’ actions in taking over the 
J.S. Embassy were authorized by general anti-American declarations by 
government officials. Similarly, in this case, the Chamber concluded that the 
seneral anti-American declarations did not amount to authorizing the revo- 
utionaries to act in such a way as to force the claimant to leave Iran. 
Therefore, since the claimant’s departure from Iran could not be imputed 
to the wrongful conduct of Iran, the Chamber dismissed the claim. 

In a separate, dissenting opinion, American Arbitrator Charles N. Brower 
noted, ‘It is inherent in a constructive mass expulsion that the acts effec- 
tuating it will be, in a high degree, general, unspecific, unfocused and 
indirect.” Moreover, Brower contended that 


4 Id., para. 29. 5 Id., para. 35. 

5 United States Diplomatic and Consular Staff in Tehran (U.S. v. Iran), 1980 ICJ REP. 3, 29 
(‘adgment of May 24). 

7 Dissenting Opinion of Arbitrator Brower, slip op. at 12. 
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even if the accumulated acts to which the Claimant (and others) fell 
victim cannot be traced directly to the Ayatollah’s pronouncements, 
his total failure in that context to act in any way to quell the expulsive 
fervor of his adherents as it arose and peaked over a period of months 
should permit attribution to him of responsibility for the conse- 
quences.’ 


Finally, Brower challenged the majority’s conclusion that international law 
does not attribute to the successor government the acts of unorganized or 
loosely organized adherents of the successful revolution. 


This is the first Tribunal decision to address the expulsion claims of U.S. 
citizens. The United States had hoped to establish a favorable decision that 
would govern the hundreds of pending claims for wrongful expulsion. In- 
stead, this decision indicates that each expulsion claimant will be required to 
present specific evidence of the particular actions by agents of the revolu- 
tion that caused him or her to leave Iran. Two subsequent Tribunal awards 
addressing similar expulsion claims will be discussed in the April issue of the 
Journal.® 
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Jackson v. People’s Republic of China, 794 F.2d 1490, 81 AJIL 214; rehearing 
en banc denied, 801 F.2d 404, cert. denied, 107 S.Ct. 1371. 

Republic of the Philippines v. Marcos, 806 F.2d 344, 81 AJIL 417; cert. denied, 
107 S.Ct. 2178. 

West v. Multibanco Comermex, S.A., 807 F.2d 820, 81 AJIL 660; cert. denied, 
107 S.Ct. 2483; reh’g denied, 56 U.S.L.W. 3115. 


$Id. at 13. 
°’ Rankin v. Islamic Republic of Iran, AWD $26-10913-2 (Nov. 3, 1987); Yeager v. Islamic 
Republic of Iran, AWD 324-10199-1 (Nov. 2, 1987). 


CURRENT DEVELOPMENTS 


THE THIRTY-NINTH SESSION OF THE INTERNATIONAL 
LAW COMMISSION 


The International Law Commission of the United Nations held its 39th 
session from May 4 to July 17, 1987, under the Chairmanship of the present 
author. The Commission adopted five articles on the Draft Code of Of- 
fences against the Peace and Security of Mankind and six articles on the law 
of the non-navigational uses of international watercourses. The two other 
topics discussed at the 39th session were international liability for injurious 
consequences arising out of acts not prohibited by international law and 
relations between states and international organizations (second part of the 
topic). The remaining three substantive items on the Commission’s agenda 
—Jjurisdictional immunities of states and their property, the status of the 
diplomatic courier and the diplomatic bag not accompanied by diplomatic 
courier, and state responsibility—were not considered at this session.’ 

At its 1986 session, the Commission adopted on first reading its drafts on 
jurisdictional immunities and the diplomatic courier and bag. Those drafts 
have been sent to governments for their comments and will be given a 
second reading beginning at the Commission’s 1988 session or as soon 
thereafter as comments have been received from a sufficient number and 
variety of governments. Because the special rapporteur for state responsibil- 
ity was not reelected to the Commission in last year’s quinquennial elections, 
zhe Commission had no report on that topic before it for discussion. In 
addition, the rapporteur for jurisdictional immunities, Ambassador 
Sompong Sucharitkul, did not stand for reelection to the Commission in 
1986. New special rapporteurs were therefore appomted for both state 
-esponsibility and jurisdictional immunities, Professor Gaetano Arangio- 
Ruiz for the former, and Ambassador Motoo Ogiso for the latter. 


Draft Code of Offences against the Peace and Security of Mankind 


The five articles adopted by the Commission form a portion of the intro- 
ductory or “general part” of the code. As currently envisaged by the special 
rapporteur, Minister Doudou Thiam, the code will consist of a general part, 
containing principles applicable to the entire code, and a “‘special part,” 
containing sections on crimes against peace, war crimes and crimes against 
humanity. Whether the draft will also contain a proposed statute of an 
international criminal court is not yet settled. The Commission had referred 
this question to the General Assembly in 1983 but has not yet received an 
=nswer. i 


! See Report of the International Law Commission on the work of its thirty-ninth session, 42 
UN GAOR Supp. (No. 10), UN Doc. A/42/10 (1987) [hereinafter Report]. 
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The five articles adopted at the 39th session, which are part of Chapter 1: 
Introduction, provide as follows: 


PART I Definition and Characterization 


Article 1 
Definition 
The crimes [under international law] defined in this draft Code 
constitute crimes against the peace and security of mankind. 
Article 2 
Characterization 


The characterization of an act or omission as a crime against the 
peace and security of mankind is independent of internal law. ‘The fact 
that an act or omission is or is not punishable under internal law does 
not affect this characterization. 


PART II General principles 
Article 3 
Responsibility and punishment 


1. Any individual who commits a crime against the peace and secu- 
rity of mankind is responsible for such crime irrespective of any mo- 
tives invoked by the accused that are not covered by the definition of 
the offence and is liable to punishment therefor. 


2. Prosecution of an individual for a crime against the peace and 
security of mankind does not relieve a State of any responsibility under 
international law for an act or omission attributable to it. 


Article 5 
Non-applicability of statutory limitations 


No statutory limitation shall apply to crimes against the peace and 
security of mankind. 


Article 6 
Judicial guarantees 


Any individual charged with a crime against the peace and security 

of mankind shall be entitled without discrimination to the minimum 

uarantees due to all human beings with regard to the law and the 
acts. In particular: 


1. He shall have the right to be presumed innocent until proved 
guilty; 
2. He shall have the right: 


(a) In the determination of any charge against him, to have a fair 
and public hearing by a competent, independent and impartial tribu- 
nal duly established by law or by treaty; 

(b) To be informed promptly and in detail in a language which he 
understands of the nature and cause of the charge against him; 
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(c) To have adequate time and facilities for the preparation of his 
defence and to communicate with counsel of his own choosing; 

(d) To be tried without undue delay; 

(e) To be tried in his presence, and to defend himself in person or 
through legal assistance of his own choosing; to be informed, if he does 
not have legal assistance, of this right; and to have legal assistance 
assigned to him and without payment by him in any such case if he does 
not have sufficient means to pay for it; 

(£) To examine, or have examined, the witnesses against him and to 
obtain the attendance and examination of witnesses on his behalf 
under the same conditions as witnesses against him; 

(g) To have the free assistance of an interpreter if he cannot under- 
stand or speak the language used in court; 

(h) Not to be compelled to testify against himself or to confess guilt.” 


Several points should be made with regard to Article 1. While it is entitled 
“Definition,” the article obviously does not define what amounts to an of- 
fense or crime against the peace and security of mankind. ‘The Commission 
rather opted for the approach followed in the 1954 version of the draft 
code, namely, definition by enumeration. Second, as is evident from this 
text of Article 1, the Commission decided to recommend that the word 
“offences” in the English title of the draft be changed to “crimes” to reflect 
the extremely serious nature of the acts and practices involved. Third and 
finally, a point of considerable controversy was whether to include the 
words “under international law,” which appear in brackets. Some members 
supported inclusion, pointing to the fact that these words appeared in Ar- 
ticle 1 of the 1954 version and arguing that the very nature of the crimes in 
question made them crimes under international law. Other members feared 
that this language might give the impression that the code dealt with, or at 
least had implications for, crimes committed by states. They also noted that 
the phrase raised the question whether the crimes dealt with in the code 
might be covered by rules of general international law, independently of 
‘he code. 

Article 2 was inspired by Principle II of the “Principles of International 
“aw recognized in the Charter of the Nürnberg Tribunal, and in the Judg- 
ment of the Tribunal,” adopted by the Commission in 1950. Principle II 
provides: “The fact that internal law does not impose a penalty for an act 
which constitutes a crime under international law does not relieve the per- 
son who committed the act from responsibility under international law.’” 
Thus, the purpose of the article is to prevent invocation of rules of internal 
hw as a defense to an otherwise valid prosecution under the code. That is, 
characterization of an act under internal law cannot be invoked against the 
characterization of the same act under the code. 

Paragraph 1 of Article 3 states the important principle that the subjects of 
the code are individuals, not states. Paragraph 2 of that article recognizes 


2 Id. at 22, 24, 25, 28 and 29-30. 
9 Id. at 24. See also the Commission's 1950 report, [1950] 2 Y.B. INT’L L. COMM’N 364, 374, 
TN Doc. A/CN.4/SER.A/1950/Add.1. 
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that the act for which an individual is responsible under the code may also be 
attributable to a state, and provides that prosecution of the individual would 
not relieve the state of responsibility. Paragraph 1 also prevents the accused 
from invoking any motive as an excuse or justification unless such defenses 
are provided for in the definition of the crime itself. 

The special rapporteur had proposed an Article 4, entitled “Aut Dedere 
Aut Punire.”’ As its title implies, the article dealt with the duty to try or 
extradite an individual accused of having committed a crime against the 
peace and security of mankind. The Commission decided to defer action on 
this article until a later stage of its work on the project, since it implicates 
questions of enforcement of the code. 

Article 5 is self-explanatory. Article 6 sets forth the procedural guaran- 
tees to be accorded an individual accused of having committed a crime 
under the code. It is modeled closely on Article 14 of the International 
Covenant on Civil and Political Rights and, indeed, in large part reproduces 
that article. 


Non-navigational Uses of International Watercourses 


The Commission had adopted six articles on watercourses at its 1980 
session under the special rapporteurship of Professor (now Judge) Stephen 
Schwebel, but the articles were reopened when Judge Schwebel’s successor, 
Minister (now Judge) Jens Evensen, proposed certain modifications of them 
in 1983 and 1984. Because of the priority assigned to other topics, as well as 
yet another change in rapporteurship (upon Minister Evensen’s election to 
the ICJ), the Commission was unable to make further progress on water- 
courses until this year. The articles adopted at the 39th session, however, lay 
a firm foundation for future work on this subject. 

An important decision taken by the Commission, which enabled it to 
proceed without becoming entangled in doctrinal disputes, was to defer 
defining ‘international watercourses” for the time being. As those who 
have followed the Commission’s work on this topic will be aware, the articles 
adopted in 1980 were based upon the ‘“‘system’’ concept—an outgrowth of 
the river basin approach rejected earlier as being too closely tied to uses of 
land territory. By deferring the question of the definition and scope of the 
topic (set forth in Article 1), the Commission has left to one side determina- 
tion of whether to continue to base its work on the system approach. (Never- 
theless, the debates in the Commission suggest that the system concept is as 
controversial in the newly constituted Commission as it ever was.) The 
Commission will continue its work on the basis of the provisional working 
hypothesis that was accepted in 1980, and will place the term “system” in 
brackets wherever it appears in the text of an article. 

The other major departure from the 1980 articles is the decision not to 
employ the controversial concept of an international watercourse as a 
“shared natural resource.” Many members of the Commission and repre- 
sentatives in the Sixth (Legal) Committee of the General Assembly were 
uncomfortable with applying the concept to mternational watercourses be- 
cause of its uncertain legal implications in that context. It appears that the 
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Commission will generally follow the approach to this problem proposed by 
the current special rapporteur (the present author), which would give effect 
to the main principles underlying the concept of a shared natural resource 
—equitable utilization and the duty 'to cooperate—without using the ex- 
pression itself in the text of an article. 

Articles 2—5, which together with the deferred Article 1 will constitute 
‘Part I: Introduction, as adopted at the 39th session provide: 


Article 2 
Scope of the present articles 


1. The present articles apply to uses of international watercourse[s] 
[systems] and of their waters for purposes other than navigation and to 
measures of conservation related to the uses of those watercourse[s] 
[systems] and their waters. 


2. The use of international watercourse[s] [systems] for navigation 
is not within the scope of the present articles except in so far as other 
uses affect navigation or are affected by navigation. | 


Article 3 
Watercourse States 


For the purposes of the present articles, a watercourse State is a State 
in whose territory part of an international watercourse [system] is 
situated. i 


Article 4 
[Watercourse] [System] agreements 


1. Watercourse States may enter into one or more agreements 
which apply and adjust the provisions of the present articles to the 
characteristics and uses of a particular international watercourse [sys- 
tem] or part thereof. Such agreements shall, for the purposes of the 
present articles, be called [watercourse] [system] agreements. 


2. Where a [watercourse] [system] agreement is concluded between 
two or more watercourse States, it shall define the waters to which it 
applies. Such an agreement may be entered into with respect to an 
entire international watercourse [system] or with respect to any part 
thereof or a particular project, programme or use, provided that the 
agreement does not adversely affect, to an appreciable extent, the use 
by one or more other watercourse States of the waters of the interna- 
tional watercourse [system]. ; 


3. Where a watercourse State considers that adjustment or applica- 
tion of the provisions of the present articles is required because of the 
characteristics and uses of a particular international watercourse [sys- 
tem], watercourse States shall consult with a view to negotiating in 
good faith for the purpose of concluding a [watercourse] [system] 
agreement or agreements. 
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Article 5 
Parties to [watercourse] [system] agreements 


1. Every watercourse State is entitled to participate in the negotia- 
tion of and to become a party to any [watercourse] [system] agreement 
that applies to the entire international watercourse [system], as well as 
to participate in any relevant consultations. 


2. A watercourse State whose use of an international watercourse 
[system] may be affected to an appreciable extent by the implementa- 
tion of a proposed [watercourse] [system] agreement that applies only 
to a part of the watercourse [system] or to a particular project, pro- 
gramme or use is entitled to participate in consultations on, and in the 
negotiation of, such an agreement, to the extent that its use is thereby 
affected, and to become a party thereto.* 


Articles 6 and 7, in Part II: General Principles, were also adopted at the 
39th session and read as follows: 


Article 6 
Equitable and reasonable utilization and participation 


1, Watercourse States shall in their respective territories utilize an 
international watercourse [system] in an equitable and reasonable 
manner. In particular, an international watercourse [system] shall be 
used and developed by watercourse States with a view to attaining’ 
optimum utilization thereof and benefits therefrom consistent with 
adequate protection of the international watercourse [system]. 


2. Watercourse States shall participate in the use, development and 
protection of an international watercourse [system] in an equitable and 
reasonable manner. Such participation includes both the right to uti- 
lize the international watercourse [system] as provided in paragraph | 
of this article and the duty to co-operate in the protection and develop- 
ment thereof, as provided in article. . .. 


Article 7 
Factors relevant to equitable and reasonable utilization 


1. Utilization of an international watercourse [system] in an equita- 
ble and reasonable manner within the meaning of article 6 requires 
taking into account all relevant factors and circumstances, including: 


(a) geographic, hydrographic, hydrological, climatic and other fac- 
tors of a natural character; 

(b) the social and economic needs of the watercourse States con- 
cerned; 

(c) the effects of the use or uses of an international watercourse 
[system] in one watercourse State on other watercourse States; 

(d) existing and potential uses of the international watercourse [sys- 
tem]; 


4 Report, supra note I, at 54, 56, 57 and 66. 
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(e) conservation, protection, development and economy of use of 
the water resources of the international watercourse [system] and the 
costs of measures taken to that effect; 

(f) the availability of alternatives, of corresponding value, to a par- 
ticular planned or existing use. 


2. In the application of article 6 or paragraph 1 of the present 
article watercourse States concerned shall, when the need arises, enter 
into consultations in a spirit of co-operation." 


Articles 2 through 5 follow closely Articles 1 to 4 as adopted in 1980. 
Aside from the fact that the term “system” appears in brackets, the major 
differences are that paragraph 3 of Article 4 requires only consultation 
rather than negotiation, and paragraph 2 of Article 5 entitles the state in 
question to become a party to the watercourse agreement rather than enti- 
tling it only to participate in the negotiation of such an agreement. Articles 6 
and 7 are new. Article 6 states the fundamental principle of equitable utili- 
zation, which is a cornerstone of the entire draft. It also introduces the 
concept of equitable participation—which emphasizes the importance of 
active involvement and cooperation by states in the use, management and 
development of international watercourses. Article 7 sets forth a list of 
factors to be used in determining what amounts to an equitable and reason- 
able utilization of an international watercourse. The Commission found it 
necessary to avoid using the word “‘determining”’ in the text of the article 
>ecause, in the view of some members, that word implied that the decision 
would be made not by states but by a third-party dispute resolution body. 
While the factors set forth in Article 7 could be used by an arbitral or other 
-ribunal in resolving a concrete dispute, the article contemplates that, in the 
“Irst instance at least, states will make the “determination” that their utili- 
zations are equitable and reasonable. 


anternational Liability for Injurious Consequences Arising out of Acts not 
Prohibited by International Law 


The Commission held a general, but extensive, discussion of international 
Wability on the basis of the third report of the special rapporteur, Ambassa- 
dor Julio Barboza. The report contained six draft articles for the Commis- 
sion’s consideration. The articles were of an introductory character and 
were submitted principally for discussion purposes; they will be reformu- 
lated in the special rapporteur’s next report on the basis of the discussion in 
the Commission this year. 

The debate highlighted the fact that, while the Commission has been 
working on this topic since 1980,° the project is still at an embryonic stage of 
z=evelopment. There remains no clear understanding within the Commis- 
xon of the kinds of activities to which the draft would apply, nor is there 
azreement on the fundamental question whether the applicable standard of 


* Id. at 69-70 and 82. 

ê While the Commission included the topic in its program of work in 1978, the first report of 
tke original special rapporteur, Professor Robert Q. Quentin-Baxter, was not discussed until 
380. 
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liability is strict (objective) or based on fault. There is even disagreement 
within the Commission over whether the purpose of the draft is to provide 
for prevention or compensation. These areas of uncertainty will doubtless 
be clarified as the Commission focuses on concrete proposals of the special 
rapporteur and adopts the first draft articles on the topic. 


Relations Between States and International Organizations (Second Part of the Topic) 


The Commission has not given this topic high priority since work com- 
menced on it in 1976, and its development is therefore still in the formative 
stages. Because of the absence of three topics from the active agenda this 
year, however, the Commission was able to devote more time than usual to 
international organizations. The Commission had completed work on the 
first part of the topic in 1971. That set of draft articles formed the basis of 
the 1975 Vienna Convention on the Representation of States in their Rela- 
tions with International Organizations of a Universal Character.’ The sec- 
ond part of the topic, currently before the Commission, deals with the 
status, privileges and immunities of international organizations, their ofh- 
cials, experts and other persons engaged in their activities who are not 
representatives of states. 

At the 1987 session, the Commission focused its discussion principally 
upon the third report of the special rapporteur, Ambassador Leonardo 
Diaz-Gonzalez. That report contained a proposed outline of the subject 
matter to be covered by the draft articles. The outline was a comprehensive 
one and sparked a debate as to whether the draft should attempt to set forth 
general principles and rules covering the entire field or whether it should be 
confined to filling gaps in existing instruments. Also discussed was whether 
the draft should be addressed to regional international organizations or | 
should be confined to international organizations of a universal character. 
Some members expressed concern that the draft might call into question 
certain principles already embodied in international agreements—particu- 
larly if the rules of the draft eventually found their way into a convention. 
The special rapporteur nonetheless concluded that he would proceed to 
present draft articles to the Commission on the basis of the outline con- 
tained in his third report. 


STEPHEN C. MCCAFFREY* 


THE ABM TREATY INTERPRETATION RESOLUTION 


On September 22, 1987, the Committee on Foreign Relations of the U.S. 
Senate filed its report on The ABM Treaty Interpretation Resolution.’ This 
followed publication of the 828-page volume of joint hearings before the 


? Done Mar. 14, 1975, UN Doc. A/CONF.67/16 (1975), reprinted in 1975 UN JURID. Y.B. 
87, UN Sales No. E.77.V.3. 

* Member, United Nations International Law Commission; Professor of Law, University of 
the Pacific, McGeorge School of Law. 

''S. REP. No. 164, 100th Cong., Ist Sess. (1987). See 133 CONG. Rec. $12,498 (daily ed. 
Sept. 22, 1987). 
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Committees on Foreign Relations and on the Judiciary, The ABM Treaty and 
the Constitution.” The resolution on interpreting the Treaty, S. Res. 167,° 
was reported favorably by a vote of 11-8 (with minority views). It reaffirmed 
the propriety of the “narrow interpretation” of the ABM Treaty. 

The following excerpts from the Foreign Relations Committee’s report 
include a portion of the additional views of Senators Helms, Pressler and 
Trible. 


The committee is aware of no instance in which a treaty was reason- 
ably supposed by the Senate, when it consented to ratification, to mean 
one thing, and it was argued later by the Executive to mean something 
altogether different. Even, however, if such a precedent could be ad- 
duced, the Committee recalls its comments in 1978 in reporting out 
the Panama Canal Treaties: “The Constitution is not amended by 
violation; express prohibitions and requirements, such as those con- 
tained in the. . . Treaty Clause, are not expunged through non-ob- 
servance.”’ 


Custom, to the extent that it is pertinent, demonstrates a longstand- 
ing practice of the Executive to ratify the treaty—and only the treaty 
—that has received the advice and consent of the Senate. In the 
above-cited report, the Committee stated that “customary constitu- 
tional law in this country requires that the President give effect to 
treaty conditions imposed by the Senate.” Those conditions may be 
explicit, as they are when formally reduced to express reservations, 
understandings, or other statements; or they mav be implicit, as they 
were in the case of the ABM Treaty, where their content is to be 
gleaned from statements by Senators and by administration officials in 
which the Senators present acquiesced. 


It bears heavy emphasis that the form of the Senate’s understanding. 
of a treaty’s meaning is constitutionally irrelevant, for it is substance 
that controls. As Professor Louis Henkin, Chief Reporter of the Re- 
vised Restatement, testified before the Committee: 


The President can only make a treaty that means what the Senate 
understood the treaty to mean when the Senate gave its consent. 
That is indisputable when the Senate has made its understanding 
plain in the aes of a proposed reservation or an explicit under- 
standing. | 


The same principle governs when the Senate’s understanding of a 
treaty provision is not expressed in a formal resclution, but is appar- 
ent from the Senate’s deliberations leading to its expression of . 
consent. ) ' 


The Senate’s understanding of the treaty to which it consents is 
binding on the President. He can make the treaty only as so under- 


2 The ABM Treaty and the Constitution: Joint Hearings Before the Senate Comms. on Foreign Rela- 
Tons and on the Judiciary, 100th Cong., Ist Sess. (1987). 

3S. Res. 167, 100th Cong., Ist Sess. (1987). A section-by-section analysis of the Treaty 
Legins on p. 37 of the report, S. REP. NO. 164, supra note 1. 
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stood. He cannot make the treaty and insist that it means some- 
thing else. 


Professor Henkin directly addressed the question whether the Senate is 
required to “formalize” its understanding of a treaty’s meaning, as 
proponents of the Reagan Revision have asserted. He said: 


I do not think the formality of a reservation or understanding by 
the Senate is a constitutional requirement. The Constitution says 
nothing of the kind. I think what the Constitution clearly implies is . 
that it is what the Senate understands the treaty to mean—that that is 
what the treaty means for purposes of its consent. 


Custom also illuminates other matters, such as the weight to be ac- 
corded the so-called “negotiating record.” The Committee uses this 
term with some hesitation, for three reasons: 


—-First, “negotiating record” is normally a term of art used to describe 
an agreed negotiating record. Since it is only the joint intent of the 
parties that has significance under international law, notes unilater- 
ally compiled by one party cannot control a treaty’s meaning. Ac- 
cordingly, in the strict sense, no genuine “negotiating record” was 
consolidated and agreed to at the time the ABM Treaty was ratified; 
nor therefore will one ever exist. Rather, the “record” referred to 
today is an assemblage of internal U.S. Government documents put 
together only recently—through an office-to-office survey con- 
ducted by personnel working for the State Department Legal Ad- 
viser, Mr. Abraham Sofaer. The committee notes that the Soviet 
Union could as validly assert the significance of its own “negotiating 
record,” which may or may not exist but which the United States has 
not yet seen. 


—~Second, there is no guarantee that the Legal Adviser’s staff was able 
to find all the pieces of the U.S. “record” they have patched to- 
gether. Indeed, Mr. Sofaer has candidly described the process, tell- 
ing the House Foreign Affairs Committee in 1985 that he and his 
staff “‘obtained from various sources everything that we could find 
that might be relevant to the issue of future systems and compo- 
nents.” Yet all must realize what Mr. Sofaer has acknowledged: that 
this disjointed assembly process might well have produced a frag- 
mentary product—a collage, really, that represents something less 
than the total picture of what actually transpired during the ABM 
Treaty negotiations. If Mr. Sofaer is to assert the preeminence of this 
assemblage in the interpretation of the ABM Treaty, he must logi- 
cally be prepared to accept that the solemn obligations of the United 
States under the ABM Treaty must be altered each and every time a 
new document is recovered casting a different nuance of meaning on 
the collage. 


——Third, even if—as seems unlikely—every piece of that “record” 
were recovered, there is no reason to believe that the American 
negotiators chose to reduce to writing all relevant materials bearing 
on the question now at issue. Of the nine key ABM Treaty negotia- 
tors on the U.S. side, eight today affirm that the traditional inter- 
pretation has always been valid; and the ninth—-Ambassador Nitze, 
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currently a Reagan adviser—also did so until the Reagan Revision 
was propagated in October 1985. 


Thus, it seems highly likely that, had those officials believed in 1972 
that the current issue would ever arise, they would have produced 
memoranda—which would now be a part of the ‘negotiating 
record”’—affirming what is now called the traditional interpretation. 
Indeed, if members of the American negotiating team had believed that 
their instructions, responses, and various and sundry musings would 
someday be viewed as dispositive concerning the ABM Treaty's mean- 
ing, would they not have taken more care in assembling a single, com- 
plete and cohesive record?* 


The Senate Foreign Relations Committee can only lament the deci- 
sionmaking process by which the Administration has attempted its radi- 
cal revision of the ABM Treaty. That process cannot be surmised from 
a snapshot of any point in the chronology, for a frozen moment would 
suggest a policy process that is merely irregular. Greater truth emerges 
from reviewing the series of misstatements followed by repudiations 
superseded by disavowals—every step informed by one maxim: inter- 
pret now, justify later. The full picture is of a policy process not merely 
unusual, but so substandard as to breach the requirement of interna- 
tional law that a treaty be interpreted irí good faith. ? 


The Reagan Administration’s first formal legal statement attempting 
to justify its unprecedented treaty “reinterpretation” emanated from 
the Legal Adviser in October 1985, when Mr. Sofaer issued a memo- 
randum concluding that such radical action was justified by a review of 
the Treaty’s “negotiating record.” 


Mr. Sofaer made this claim having consulted no member of the 1972 
negotiating delegation—with the lone exception of his colleague, Am- 
bassador Nitze. Nor did Mr. Sofaer even have before him the full 
“negotiating record” his novel theory of treaty interpretation required. 
Indeed, as recently as March this year, he Keely acknowledged that 
there were still “many memos—and they are continuing to turn up, 
Senator, out of the boxes that are arriving in my office from various 
storage facilities . . .” Thus did Mr. Sofaer summarize his truly as- 
tounding theory that a treaty’s meaning may always, at any time, be 
subject to alteration by the chance discovery of a document, internal to 
the government of either party to a treaty, pertaining to its negotiating 
history. 


Nonetheless, beginning in October 1985, Mr. Sofaer had no hesita- 
tion in assuring all who would listen that if only they could review the 
secret record, they too would agree that the Reagan Revision was justi- 
fied. He so testified to key congressional committees that month. He so 
lectured the American Society of International Law in April 1986. And 
he so instructed readers of the Harvard Law Review in an article pub- 
lished June 1986. “Trust me,” was his plea. 


Mr. Sofaer offered assurance that not only did the “negotiating rec- 
ord” support his new reading of the Treaty, but that the ratification 


*S. Rep. No. 164, supra note 1, at 48-50. 
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record did as well. This latter assurance, however, Mr. Sofaer repu- 
diated—for a while, at least. Confronted with evidence that his account 
of the ratification record was a distortion, Mr. Sofaer admitted in a 
letter to Senator Nunn in March 1987 that he “did not provide a 
complete portrayal of the ratification proceedings with respect to this 
issue.” He wrote further that he ‘“‘did not review this material person- 
ally,” and shortly thereafter informed Senator Levin that the problem 
was attributable to “young lawyers” in his office. 


This was the state of affairs when the Foreign Relations and Judiciary 
Committees undertook joint hearings earlier this year. Though Mr. 
Sofaer was obviously a key witness, he resisted the Committees’ invita- 
tion to appear, claiming to be in the midst of another thorough “study” 
of the ratification record and about to undertake a separate “study’’— 
apparently for the first time—of “‘subsequent practice” under the 
Treaty. His thinking on the desirability of testifying apparently clarified 
by the prospective issuance of a subpoena, Mr. Sofaer appeared on 
March 26. 


Given his ongoing “study” of the ratification record, the Committees 
might have expected Mr. Sofaer to display on March 26 a tentativeness 
concerning the propriety of the “reinterpretation.” It would, after all, 
hardly be intellectually honest to engage in the study of a matter—the 
ratification record—which had no bearing on the ABM Treaty’s 
meaning. Purportedly, the Legal Adviser was engaged in a serious 
review of one critical element on which his ultimate conclusions would 


depend. 


Consequently, the Committee requested that Mr. Sofaer confine his 
testimony to what could be addressed without further study: basic con- 
stitutional principles surrounding the making and interpretation of 
treaties. To the Committees’ surprise, therefore, Mr. Sofaer had not 
the slightest hestitation in affirming the Administration’s ‘‘reinterpre- 
tation” once again and reiterating his unqualified endorsement of its 
legality. Evidently, contrary to what the Committee had earlier been 
led to believe, the “study” on which Mr. Sofaer was then embarked 
would have no effect on the Administration’s view of the Treaty. 


The Committees should probably not have been surprised. For it has 
become increasingly clear that the Administration has relied on Mr. 
Sofaer’s “studies” not to determine what is legally valid but to justify 
aims already decided on. Mr. Richard Perle, the Assistant Secretary of 
Defense who led the Pentagon’s effort to rewrite the Treaty, testified to 
the Committee that he had not once read the Legal Adviser’s original 
analysis. From all the Committee can determine, Mr. Perle’s driving 
curiosity concerning the legality of the “reinterpretation” set the stand- 
ard for the Administration. 


The measure of Mr. Sofaer’s judicial instinct was illustrated when he 
represented to the Committees that Senator Nunn had joined him in 
finding the text of the ABM Treaty “ambiguous.” This was a wholly 
false claim, given that Senator Nunn had just commenced a series of 
widely publicized speeches detailing the lack of evidence supporting the 
Administration’s interpretation of the Treaty. Informed of Mr. 
Sofaer’s testimony, Senator Nunn immediately wrote to the Commit- 
tees that Mr. Sofaer “misrepresents my conclusions on the subject.” 
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Senator Nunn underscored that he had gone to “‘some lengths in my 
speech, including repeating a key sentence, to present my conclusions 
in a manner which would preclude anyone from misconstruing” the 
conclusions. Obviously, Mr. Sofaer was undeterred. 


As to the ratification record, Mr. Sofaer’s original contentions—set 
forth in October 1985 and temporarily repudiated in his March 1987 
testimony—were soon reinstated in a May 1987 statement announcing 
that his new “‘study,” now completed, showed that the ratification rec- 
ord permits the “‘reinterpretation.” 


The process that has produced such ‘“‘studies” was related to the 
Committees by one of the participants, Mr. William Sims, an attorney in 
the Legal Adviser’s office from August 1985 to January 1986. A junior 
lawyer who in his own words had “limited experience in international 
law,” Mr. Sims was assigned to help Mr. Sofaer analyze the “reinter- 
pretation” issue. Yet Sims found himself denied access to a crucially 
relevant DOD memorandum critical of the “reinterpretation,” and 
soon became aware that U.S. Government experts known to be un- 
friendly to the “reinterpretation” effort were being systematically ig- 
nored. ““Their views were not solicited,” Mr. Sims testified. “There was 
no full interagency deliberation.” “[L]oyalty has been escalated to such 
a high level that objectivity seems to have been lost.” As a consequence, 
“the procedure was flawed, resulting in conclusions that were inac- 
curate.” 


Mr. Sims resigned from Mr. Sofaer’s office in protest to enter private 
practice, but not before concluding that any balanced analysis of the 
text of the Treaty, the negotiating record, and its subsequent interpre- 
tation would “provide a document . . . that is compelling in its support 
of the narrow interpretation.” 


The United States Government needs such public servants—persons 
willing to place duty over ambition in defending the integrity of the law. 
Nowhere is this more true [than] in the law of foreign relations, where 
the discipline of judicial review is often unavailable. Here, Congress 
and the State Department share a special responsibility for heightened 
care in respecting applicable international and constitutional standards. 
Frequently, there will be no judicial backstop if they err. 


The Legal Adviser stands alone among lawyers within our Federal 
Government. He is the first guardian, and often the last, of the United 
States Government’s commitment to the rule of law in two different 
legal systems—constitutional and international. His title is unique 
among the chief lawyers for Federal Departments and Agencies. He is 
not called “general counsel”? because he is, in effect, not only general 
counsel to the Department of State, but also the prime counselor to the 
entire Government, including the President, on legal matters involving 
international affairs and diplomacy. His title is shared with colleagues in 
the foreign offices of other nations; together, they represent the prin- 
cipal expositors of the law of nations for their governments and 
the world. 


The Legal Adviser is thus charged with American compliance. with 
—and American.efforts to enforce—the most momentous elements of 


1988] CURRENT DEVELOPMENTS 157 


the rule of law: rules of constitutional power, of international commit- 
ment, of war and peace. It is the Legal Adviser who, through his own 
integrity and the integrity of the legal analysis he oversees, must set the 
highest standards in honoring the law of the Constitution and the law of 
nations. It is the Legal Adviser who, when asked to “legalize” short- 
term policy ends over constitutional means, must be prepared to say no. 
It is the Legal Adviser who, regardless of political pressures, must 
revere law as the alternative to anarchy. 


By failing to meet that standard, Mr. Sofaer has done a disservice to 
the Office of Legal Adviser. 


Ultimately, it is that—a respect for law—which is at the heart of this 
issue. Justice Brandeis said this: 


In a government of laws, existence of the government will be 
imperiled if it fails to observe the law scrupulously. Our government 
is the potent, omnipresent teacher. For good or ill, it teaches the 
whole people by its example. . . If the government becomes a law- 
breaker, it breeds contempt for law; it invites every man to become a 
law unto himself; it invites anarchy. To declare . . . that the end 
justifies the means. . . would bring a terrible retribution. 


The Committee can find no evidence to contradict the conclusion 
that the Reagan Administration’s “reinterpretation” of the ABM 
Treaty constitutes the most flagrant abuse of the Constitution’s treaty 
power in 200 years of American history. 


American constitutional principles should apply notwithstanding the 
ends at issue. The Committee therefore urges that, as Senators weigh 
the “reinterpretation” question, they isolate the constitutional issue 
from any position they may hold regarding the desirability of ABM 
systems or the Strategic Defensive Initiative. 


The importance of subordinating short-term policy expediency to 
long-term constitutional principle is perhaps best underscored by way 
of a hypothetical example that cuts in a different policy direction. ‘Thus, 
suppose that in the current INF talks the American side secretly agreed 
to permit the Soviets to convert their SS-20 missiles into interconti- 
nental-range SS—16s. And suppose further that an INF treaty were 
then ratified with no reference to this secret understanding. Would 
those who now assert the preeminence of the negotiating record seri- 
ously contend that ratification of this INF treaty had elevated this secret 
agreement to the status of a solemn treaty obligation of the United 
States? 


Far less hypothetically, will not the Senate be required to act aggres- 
sively to prevent any such occurrence? Indeed, unless the Administra- 
tion reverses its position, ratification of an INF treaty would require a 
full exposition of the negotiating record leading up to each and every 
treaty provision and, in the Senate’s resolution of ratification, a formal 
condition or understanding associated with each provision. Thus, the 
Administration’s theory of treatymaking, having cast a dark shadow 
over the Senate’s consideration of all future treaties, could severely 
complicate and bei! prolong the Committee’s consideration of an 
INF treaty—and thereby jeopardize early ratification of that treaty. 
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In the metaphor of the Committee’s distinguished former chairman, 
Senator J. W. Fulbright, those who would dispense with constitutional 
principles in the interest of furthering an expedient goal are: 


. . . rather like the defenders of a besieged fort firing their artil- 
lery through the protecting walls instead of over them: They may 
blow up some of the attackers on the other side, but in the process 
they are making a nice opening through which the enemy can pour 
into the fort in their next attack. 


It has been argued that, by threatening to develop ABM technology 
in violation of the ABM Treaty, the Reagan Administration has 
strengthened its hand in arms talks with the Soviet Union. In the Com- 
mittee’s view, this is wishful thinking. The Soviet interest in the ABM 
Treaty is the same as the interest which both superpowers reflected 
when they entered into the Treaty in 1972. Strict limitations on defen- 

Sive systems are crucial both to limiting the arms race and to negotiated 
reductions in offensive strategic systems. 


The Committee does, however, recognize the possibility that a nation 
could enhance its international leverage by violating or threatening to 
violate international norms. Hitler’s success in this regard is well 
known. And certainly the Iranian regime of Ayatollah Khomeini has 
succeeded in using illegal acts to gain considerable international bar- 
gaining leverage. Indeed, it managed to use such behavior to extract 
arms transfers from this very Administration. 


But such examples hardly vindicate a practice of flouting interna- 
tional obligations. As a nation which subscribes to the rule of law, the 
United States has purposefully denied itself certain forms of behavior, 
whether they provided temporary leverage at the bargaining table or 
not. We have done so because, as a member of the community of 
nations, we have concluded that ultimately, in a long and halting march 
toward some form of world order, benefit for all will derive from the 
elevation of certain standards to a level of general acceptance and 
practice. 


No standard is more fundamental to civilization than the value of 
honoring a solemn pledge. While the “reinterpretation” debate has 
raised many complex and technical questions of international and con- 
stitutional law, beneath them all is a simple value with which every 
American is familiar: the value of honesty. 


In seeking to distort the ABM Treaty through the sham of a “re- 
interpretation,’ the Administration has denigrated this value in the 
interest of pursuing a Presidential dream—that the United States can 
find safety in the nuclear age through the erection of an anti-nuclear 
astrodome. Some in the Senate support this goal; others regard it as 
naive, futile, and dangerous. But that debate aside, it should be taken as 
unarguably true that corrupting our own institutions and constitutional 
processes is not an effective way to defend the United States of 
America.’ 


5 Id. at 62-67. 
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VIII. ADDITIONAL VIEWS OF SENATORS HELMS, PRESSLER, AND TRIBLE 


11. All of the official documents submitted by, and testimony of the 
officials presumptively authorized to bind the United States in making 
treaties—the President, the Secretary of State, and the Head of the 
SALT I delegation—are. consistent with a limitation of future-type 
OPP ABM systems before deployment only. Development and testing of 
future-type OPP ABM systems and components is not prohibited. 
Moreover, neither in the treaty instruments submitted by the Secretary 
of State and transmitted by the President, nor in the official testimony 
of Secretary Rogers and Ambassador Smith was there a single state- 
ment explicitly limiting development and testing of future-type OPP 
ABM systems only to a fixed land-based mode. 


12. On June 13, 1972, the President transmitted seven Agreed 
Statements signed by the heads of delegation, within the ABM Treaty 
instruments. These are within the scope of the resolution of ratification 
of August 3, 1972, and are within the treaty instruments exchanged 
between the two governments on October 3, 1972. These Agreed 
Statements include Agreed Statement D, and other agreed interpreta- 
tions. The Senate acted upon the ABM Treaty, including Agreed State- 
ment D, as a body, in accordance with Senate Rule XX XVII. Agreed 
Statement D establishes a duty, in event that future-type ABM systems 
a components based on Other Physical Principles “‘are created in the 

uture’’: 


In order to ensure fulfillment of the obligation not to deploy ABM 
systems and their components except as provided in Article III of the 
Treaty . . . specific limitations on such systems and their compo- 
nents would be subject to discussion in accordance with Article XIII 
[establishing the Standing Consultative Commission] and agreement 
in accordance with Article XIV [for amendment] of the Treaty. 
(Emphasis added.) 


13. Senate rules in effect during the 92d Congress, as now, require 
for amendment, reservation, or binding effect of an interpretation of a 
treaty more than mere interpretative declaration of either an individual 
witness or a Member of the Senate in the course of hearings or during 
Floor debate, unless the Senate as a body formally approves this inter- 
pretation by amendment to the treaty or by reservation contained 

_ within the resolution of advice and consent to ratification. See Rule 
XXXVII. 


14. Interpretive declarations of witnesses or members during hear- 
ings of the Senate Committee on Foreign Relations or the Committee 
on Armed Services have no effect upon legal duties under a treaty with 
an unqualified resolution of advice and consent to ratification. The 
main evidence in the Nunn Report is irrelevant to the role of the Senate 
in treaty formation. The Senate must act as a body, as in the Committee 
of the Whole, or as the full Senate, to affect the obligations under a 
treaty. The Rules of the Senate, together with customary practices 
under the Rules, as amended, establish that the internal deliberations of 
committees are not authoritative acts of the Senate for purposes of 
qualifying obligations under a treaty pursuant to Senate Rule XXXVII. 
(in 1972), now revised as Rule XXX. 
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15. Where the Senate as a body does not condition its advice and — 
consent to ratification upon an amendment to the treaty, reservation, 
or qualification of the resolution of ratification, the internal delibera- 
tions of a Senate committee may have only a supplementary, probative 
value in ascertaining the meaning of the terms of a treaty, 1f the mean- 
ing of the terms in the treaty instruments, as supplemented by the 
generally more pertinent preparatory work on the treaty, remains un- 
clear. Internal Senate deliberations may be utilized as supplementary 
means of interpretation, per Article 32 of the Vienna Convention. 


16. When the terms of a treaty are explained by a report of a com- 
mittee of the Senate, the report of the committee is neither binding on 
the United States nor on other parties, but it may constitute a supple- 
mentary means of ascertaining the agreement of the parties. The Sen- 
ate Committee on Armed Services did not even issue a report on the 
ABM Treaty. The Senate Committee on Foreign Relations issued a 
report in July 1972. It explicitly treated ‘‘future exotic types” of ABM 
systems in a brief summary at pages 3-4. It stated that future exotic 
types of OPP ABM systems “may not be deployed even in permitted 
areas.” It specified for future exotic type ABM systems no limitation on 
the development or testing, other than the specific prohibition on deploy- 
ment. It relied on the section-by-section analysis of the Secretary of 
State that also identified only a prohibition upon deployment, not upon 
development and testing of future-type exotic or OPP ABM systems. 


17. The debate on the ABM Treaty on the Floor of the Senate 
occurred subsequent to inconsistent testimony by officials testifying 
before committees: the Secretary of State, Head of the SALT I delega- 
tion, and Chairman of the Joint Chiefs of Staff identified the deploy- 
ment phase as the first prohibited phase regarding future-type OPP 
ABM systems or components, without specifying any limitation on de- 
velopment and testing or of the permitted mode of basing of OPP ABM 
systems being developed and tested. These were the most authoritative 
witnesses, because two of them had the authority to bind the United 
States in the negotiations. 


In contrast, hand corrected testimony of Dr. John S. Foster, a written 
response to supplemental questions to Defense Secretary Laird, and 
various other statements of witnesses indicated that some Executive 
Branch officials who were not present at the negotiations considered 
that the Soviet government had acquiesced in limiting development and 
testing of future-type OPP ABM systems and components to a fixed 
land-based mode. 


18. Notwithstanding notice of alternative interpretations of rights 
and restrictions upon future-type OPP ABM systems, no Member of 
the Senate among the 90 Members present and voting on the ABM 
Treaty, proposed an amendment to the treaty itself, a reservation, 
binding interpretation, or other amendment to the resolution of advice 
and consent to ratification. The resolution of advice and consent to 
ratification passed by a Senate vote of 88 to 2 on August 3, 1972. 


19. By passing a “clean” resolution of ratification, the Senate had no 
reason to and did not instruct the President to communicate any partic- 
ular interpretation of the obligations under the treaty respecting fu- 
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ture-type OPP ABM systems. Even had the Senate acted as a body to 
qualify its consent to ratification, which it did not, the failure to commu- 
nicate that qualification to the President, and from the President to the 
other treaty party, would have the effect of deleting the qualification 
from the treaty obligations. 


It was, in 1972, settled law that a proviso adopted by the Senate to qualify a 
treaty, if excluded from the instruments of ratification, and not communicated to 
the other treaty party, will have no legal effect on the other treaty party. This is 
still settled law today. 


See New York Indians v. U.S., 170 U.S. 1 at 23 (1897). The same lack 
of legal effect results from later enactment of a resolution of the Senate 
attempting to reinterpret a previously ratified treaty: 


It cannot be regarded as part of the treaty, since it received neither 
the approval of the President nor the consent of the other contract- 
ing power. . . Obviously, the treaty must contain the whole contract 
between the parties, and the power of the Senate is limited to a 
ratification of such terms as have already been agreed upon between 
the President, acting for the United States, and the [representatives] 
of the other contracting power. The Senate has no right to ratify the treaty 
and introduce new terms into it, which shall be obligatory upon the other 
power, although it may refuse its ratification or make such ratification condi- 
tional upon the adoption of amendments to the treaty. 


See Fourteen Diamonds v. U.S., 183 U.S. 176 at 182, 183 (1901) (Brown, 
J., concurring opinion). 


As Professor Louis Henkin wrote in 1972: 


Attempts by the Senate to withdraw, modify, or interpret its con- 
sent after a treaty is ratified have no legal weight; nor has the Senate 
any authoritative voice in interpreting a treaty or terminating it. 


Foreign Affairs and the Constitution, page 136 (emphasis added). Where a 
foreign party to a multilateral convention has failed to transmit the act 
of its legislature, even when the legislature has acted as a body to qualif 
the applicable provisions of the (Warsaw) convention, a U.S. court will 
apply the terms of the treaty without the legislative qualification. See 
Kelly-v. S.A. Belge, 242 F. Supp. 129 (1965) at 141-142. Moreover, a 
foreign government’s insistence upon an interpretation of a treaty pro- 
vision, not officially transmitted to U.S. treaty negotiators, will not be 
considered by a U.S. court. See Sullivan v. Kidd, 254 U.S. 433, 
442 (1921). 


20. Only two Members of the Senate, both of whom were among the 
88 who voted affirmatively to give advice and consent to ratification, 
mentioned future-type OPP ABM systems during the floor debate. 
Neither of the two Senators who mentioned possible treaty effects on 
development and testing of future-type OPP ABM systems relied upon 
his understanding of this issue as a basis for voting to ratify the treaty. 


Senator Hiram L. Fong of Hawaii expressed support for the ABM 
Treaty and the SALT I Interim Agreement. Senator Fong expected 
that research and development was allowed, ‘“‘but not the deployment 
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of exotic or so-called future systems.” Senator Fong expressed an inter- 
est in extensive arms limits, not in reliance upon but despite the percep- 
tion of a permissive development regime for future-type OPP ABM 
systems. Congressional Record, pp. 526707, S256708, August 3, 1972. 


Senator Strom Thurmond of South Carolina expressed support for 
the ABM Treaty in spite of the Senator’s perception of a restrictive 
regime for exotic future-type OPP ABM systems. Senator Thurmond 
identified as a drawback of the ABM Treaty a perceived limit on 
developing “new kinds of systems to protect our population. The most 
promising type appears to be the laser type, based on entirely new 
principles. Yet we forgo forever the ability to protect our people.” 
Congressional Record, 826700, August 3, 1972. Senator Thurmond 
explained his vote in favor of the ABM Treaty despite, not because of, 
his perception of development and deployment limits on future-type 
OPP ABM systems: “It is my judgment that, on balance, the ABM 
Treaty should be approved despite the drawbacks. I cite the negative 
side so that we do not enter into this treaty in a state of euphoria.” 
$26700, August 3, 1972. 


Thus in the Senate Floor debate, only 2 out of the 88 Senators who 
voted affirmatively on the ABM Treaty specifically referenced devel- 
opment of future-type OPP ABM systems. The public record indicates 
that neither of the two Senators considering this issue voted affirma- 
tively in reliance upon either restrictive or permissive conditions for 
mobile or space-based “‘exotic’’ future-type OPP ABM systems. Sena- 
tor Fong favored the ABM Treaty yes a perceived permissive devel- 
opment regime. Senator Thurmond favored the ABM Treaty despite a 
perceived restrictive development regime. 


The only Senator shown by the Floor debate to have possibly relied 
upon a restrictive regime, Senator James L. Buckley, voted against 
ratification. But Senator Buckley had already announced his “‘grave 
misgivings” about the SALT I agreements before ‘‘future system” 
limits were publicly identified. See The New York Times, May 27, 
1972, pp. 1-8. Because Senator Buckley’s opposition to the ABM 
Treaty preceded the very limited Senate consideration of future sys- 
tem development issues, this is scarcely strong reliance. The Congres- 
sional Record for August 3, 1972, at S26700, indicates Senator 
see greater concern that future-type OPP ABM systems might 
not be legally deployed than that they not be developed. Both the restric- 
tive and permissive interpretations ban deployment. Either way, Senator 
Buckley opposed the ABM Treaty. This is scarcely evidence of reliance 
on the issue of future systems by Senators who voted the opposite way 
and who did not mention future systems in the Floor debate. 


21. If the only two affirmatively voting Senators who mentioned the 
future haa development issue took opposite positions on what the 
treaty allowed, and voted in favor of the ABM Treaty despite their 
views on this obscure issue, what does this imply about the degree of 
reliance by the 86 affirmatively voting Senators who failed to mention 
the development of future-type OPP ABM systems during the Floor 
debate? It strongly suggests that the 86 Senators who were silent on 
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this future systems issue did not indicate any reliance upon it in casting 
their affirmative votes. 


22. The clear inattention to exotic ABM technology, which Henry 
A. Kissinger, former Assistant to the President for National Security, 
said was regarded in 1972 like “‘science fiction,” was part of a general 
inattention to the details of the entire ABM Treaty on the part of the 
Senate as a body. The entire summary of treaty provisions occupied 
only two pages in the SALT I Report of the Senate Committee on 
Foreign Relations. Most of the Senate’s attention was focused on the 
merits or demerits of a defense of the national capital, and the effects _ 
of limiting strategic offensive weapons under the Interim Agreement. 


23. Senate Majority Leader Mike Mansfield summarized the clear 
lack of concern for ABM Treaty effects and the lack of Senate interest 
in studying, debating, or interpreting the treaty during the Floor de- 
bate of August 3, 1972: 


We are considering one of the most important treaties to come 
before this body in a good many years. Yet, there seems to be little 
interest on the part of the membership to discuss the pending busi- 
ness. We will have to twiddle our thumbs and wait for the expiration 
of the time limit unless . . . [members] undertake their constitu- 
tional responsibility. 


Quoted in H. Purvis and S. J. Baker, Legistating Foreign Policy, Boulder, 
Colorado: Westview Press, 1984, pp. 162-163. 


24. To characterize the views of Senators and Executive Branch 
witnesses as ‘‘unanimous’’ in supporting a restrictive interpretation, as 
Senator Biden stated on March 11 and 26, 1987, is to seriously misrep- 
resent the entire ratification process. 


25. To characterize the inaction of the Senate as a body as “reli- 
ance” upon a restrictive view of rights, as does the Nunn Report of 
March 1987, is to misconstrue the actions of the Senate on the ABM 
Treaty. The Senate neither amended, reserved, or conditioned its ad- 
vice and consent to ratification upon any view of future-type OPP ABM 
systems. 


26. The Senate Committee on Foreign Relations in its July 1972 
report did at least assert that exotic future-type OPP ABM systems 
“may not be deployed even in permitted areas.” (Emphasis added.) Sen- 
ators may have relied upon this report in consenting to ratification of 
the treaty. There was no contrary testimony, in contrast to positive 
assertions stating the permissibility of developing and testing mobile ABM 
systems and components based on Other Physica} Principles. 


27. In the event of perceived ambiguity regarding the scope of 
Agreed Statement D, the duty of good faith incumbent upon all treaty 
parties may lead the United States to interpret Agreed Statement D as 
prohibiting deployment of future-type OPP ABM systems unless a 
party suspends or withdraws from the treaty, the parties amend its 
terms, or the United States ascertains through review in the Standing 
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Consultative Commission that the Soviet Union reserves a claim to 
deploy future-type systems in the one permitted land-based ABM area.°® 


38. Commencing with Department of Defense initiatives to review 
ABM development rights in 1984-85, the Reagan Administration 
commenced the assembly of ABM Treaty negotiating records in Jan- 
uary 1985, and initiated review of the ABM Treaty obligations in 
1984-85. In October 1985 the Legal Adviser in the Department of 
State completed a preliminary review of the ABM Treaty instruments 
and the negotiating record, and concluded that a permissive or broad 
interpretation of development and testing rights for future-type OPP 
ABM systems was supported by that record. 


39. In August 1986 the President reviewed a supplemental memo- 
randum of the Department of State Legal Adviser on the ABM Treaty. 
The President decided to provide the U.S. Senate access to the nego- 
tiating records of the ABM Treaty, pursuant to the request of Senator 
Sam Nunn and members of the Committee on Foreign Relations, fol- 
lowing passage of an amendment to the Defense Authorization bill to 
compel the production of documents. 


40. Following review of the negotiating record, and concurrent with 
the release of the first installment of the 157-page Nunn Report on 
ABM Treaty interpretation on March 11, 1987, Senator Joseph Biden 
introduced S. Res. 167, which if enacted would bar recourse to the 
ABM Treaty negotiating record to ascertain the meaning of the terms, 
or any special meaning given to a term, in contradiction of Article 31(4) 
and 32 of the Vienna Convention on the Law of Treaties and the 
incorporation of customary international law in the U.S. Constitution. 


V. SUBSEQUENT SOVIET PRACTICES IN VIOLATION OF THE ABM TREATY 
PROVIDE THE UNITED STATES THE RIGHT TO SUSPEND OR TERMINATE 
THE ABM TREATY IN WHOLE OR IN PART 


41. Practices of the Soviet Union subsequent to ratification of the 
ABM Treaty in 1972 constitute evidence of an expanding pattern of 
Soviet violations of ABM Treaty duties. The Soviet Union embarked 
upon concurrent testing of ABM and air defense system components 
virtually from the outset of the ABM Treaty’s ratification. The Soviets 
demonstrated a capability for rapid relocation of a movable ABM-3 
type radar, the Flat Twin, quickly moving it from Sary Shagan to 
Kamchatka in 1975. The Soviets continued development work on mov- 
able radar systems with ABM applications. Even before signing the 
SALT II Treaty in 1979, the Soviet government had underway a pro- 
gram to construct the large ABM radar near Krasnoyarsk, in violation 
of Article VI(b) of the ABM Treaty. This radar was completed exter- 
nally in 1986, after fruitless U.S. diplomatic efforts to induce a halt in 
its construction. 


42. A variety of activities, some legal and some almost certainly 
illegal, suggest Soviet provision of a base for the defense of the national 


6 Id. at 93-97. 
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territory of the Soviet Union, even while some Members of the Senate 
propose to restrict unilaterally the U.S. testing and development of 
future-type OPP ABM systems and components. | 


44. The United States has the right to suspend or terminate, in 
whole or in part, the ABM Treaty as a consequence of acts of the Soviet 
Union that defeat an essential object or purpose of the treaty, as pro- 
vided by Article 60 of the Vienna Convention on the Law of Treaties. 


45. The United States has the further right to withdraw from the 
ABM Treaty in event that “extraordinary events” jeopardize its “‘su- 
preme interests,” per Article XV(2) of the ABM Treaty. 


46. The United States has the right to defer withdrawal from the 

ABM Treaty while seeking through negotiations the cessation of ongo- 

ing illegal Soviet activities; the United States may preserve its right to 
withdraw from the treaty as a consequence of material breach.’ 


7 Id. at 100-02. 
Editor's Note: The Journal has found it necessary to correct the large number of typographical 
errors in this document. 
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Reviving the World Court. By Richard Falk. Charlottesville: University Press 


of Virginia, 1986. Pp. xvii, 197. Index. $25. 


It must have been the “‘invisible hand” that delayed my reviewing Pro- 


fessor Falk’s latest work. While impressed with his painstaking analyses of 
what he likes to call the “big” cases handled by the Court—South West Africa, 
Expenses and Hostages—I found it difficult to accept his precepts for “reviv- 
ing” the Court. It seemed to me that the remedy (pp. 173-92) was worse 
than the disease. I was therefore pleased to see, in an article published in this 
Journal,' that as a result of the Court’s Judgment of June 27, 1986 in the 
“super-big” case of Nicaragua v. United States (Merits) he changed his mind. 
The gist of his comments on the Judgment is as follows: ` 


En 


a 


What is more impressive, perhaps, is the contribution made by the 
Judgment to the proper exercise of judicial function in an institutional 
setting of diverse cultures and ideologies. No other World Court 
judgment is as satisfying in the quality of its legal reasoning, building 
persuasively its main conclusions on general principles of analysis that 
enjoy wide support and grapple sensitively with the complicated and 
elusive factual background of controversy. No effort 1s made by 
the Court to buttress this reasoning with the familiar litany of Anglo- 
Europeans—McNair, Lauterpacht, De Visscher, Gidel, Rousseau, 
Guggenheim, Anzilotti. The implicit legal hegemony of Western ap- 
proaches and scholarship is nowhere evident, nor, it should be added, 
is there any swing, latent or manifest, to Third World or Marxist 
viewpoints. As such, the majority opinion is of great help to all sectors 
of world public opinion seeking to comprehend the contours of mini- 
mum world public order on matters of war and peace. The possibility 
of legal universalism has been powerfully validated. 


footnote Falk adds: 


I reach this conclusion despite my advocacy elsewhere of a pluralist 
jurisprudence (Western, Marxist, non-Western) as the most appro- 
priate stance for the World Court. See R. FALK, REVIVING THE WORLD 
Court (1986). Now I believe a pluralist jurisprudence is preferable to 
provincial (that is, Western) jurisprudence, but that a universal juris- 
prudence is best of all. 


Whether the “universalist jurisprudence” as exhibited in the Nicaragua 


case will strengthen or weaken the role of the Court in the settlement of 
mterstate disputes remains to be seen. 


There is no doubt that Falk is profoundly attached to international adju- 


! Falk, The World Courts Achievement, 81 AJIL 106, 107 (1987). 
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dication. In surveying various views (oscillating between pessimism and op- 
timism) such as those that consider adjudication as an alternative to war and 
a bulwark for peace, he quotes, with approval, it would seem, Thomas 
Franck: “The failure of the international community to develop a system of 
third-party law-making comparable to that of the national community may 
well prove to be the fatal error of our civilization” (p. 9).? Falk is concerned 
with the causes of “the apparent decline in reliance upon adjudicative proc- 
esses that began in 1930 [and has] continued until the present time” (7d.). 
This is a bizarre time frame since it covers the second decade of the Perma- 
nent Court and four decades of the International Court. Judicial statistics 
show that there were ups and downs. What seems fairly certain is that the 
International Court has been “underutilized. ”? 

Among the reasons for a changed attitude toward international adjudica- 
tion, Falk emphasizes the emergence of a large number of new states and, 
more particularly, the group of states known as the Third World, and its 
goals of abolition of apartheid, decolonization, national self-determination 
and the “New International Economic Order.” The Third World largely 
dominates the agenda of the General Assembly and its resolutions, which 
aim at re-forming or terminating the old Western-dominated interna- 
tional law. . 

What is or should be the role of the International Court in this process? 
To enable the Court to handle a “big case,” defined as a “‘dispute that 
touches on issues of global concern” (p. 43) as reflected in the General 
Assembly, Falk formulates four guidelines: 


The most important guideline has to do with whether adjudication can 
contribute to the peaceful resolution of the dispute; a priority is placed 
upon peace, not on justice as technically defined—that is, the objective 
is to get the issue somehow resolved by third-party intervention of a 
judicial variety and not by violence [p. 42]. 


This peace orientation, says Falk, ‘dominates the Charter [of the United 
Nations], but has been virtually irrelevant to the life of the Court” (2d.). He 
says that “[a] secondary guideline, difficult to acknowledge explicitly as an 
element in an adjudicative context, is to view recourse to the Court as a 
tactic in an ongoing process of building pressure to achieve peaceful change 
in a particular situation by nonviolent means” (zd.). Falk does not illustrate 
this guideline, but the decision of the General Assembly in 1957 to channel 
the dispute over South West Africa to the contentious jurisdiction of the 
Court after advisory proceedings failed to achieve the desired objective 
(p. 51) might be an example. 
A third guideline, which Falk admits is 


even more difficult to acknowledge. . . is to view recourse to judicial 
remedies as part of a campaign to build support (or at least tolerance) 
for a particular side in an armed struggle. The purpose of adjudication 


2 The statement is from T. FRANCK, THE STRUCTURE OF IMPARTIALITY 46 (1968). 
3 See Falk, p. 13, and Gross, Underutilization of the International Court of Justice, 27 HARV. INT'L 
L.J. 571 (1986). 
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may be to reinforce the moral claims of a liberation movement, or to 
build a case for the view that nonviolent alternatives have been ex- 
hausted, making the adoption of violent strategies less objectionable 
even to states sympathetic with the target society’s official position 
[pp. 42-43]. 


The case of Nicaragua v. United States and the Court's Judgment seem to fit 
the first part of this guideline. 

Finally, the fourth guideline “‘is to view recourse to adjudication as part of 
a process of achieving global reform. The expectation here is that the Court 
can serve as a pedagogic forum within which a poststatist system of world 
order can be prefigured” (p. 43). This is the core of Falk’s prescription for 
the future referred to at the beginning of this review. It will be discussed 
below. 

Falk provides an informative and closely reasoned discussion of the dis- 
pute over South West Africa. Thus, if the 1966 Judgment by an equally 
divided Court and the casting vote of the President, Judge Sir Percy 
Spender, sent shockwaves through the United Nations, it was because of the 
impression that after the 1962 Judgment on South Africa’s preliminary 
objection, the next step would be a judgment on the merits. 

The Court made this clear by stating in the operative part of the Judg- 
ment “‘that it has jurisdiction to adjudicate upon the merits of the dispute.’’* 
As far as I know, there is no precedent for such a preclusionary formula. 

However, in 1966, the composition of the Court was different from what 
it had been in 1962 (p. 46), and the majority opinion in 1966 was largely 
dominated by Spender and Fitzmaurice who were in the minority in 1962. 

Falk is well aware of the fact that the 1966 Judgment denying standing to 
Ethiopia and Liberia was based on the fact that they could not claim, still less 
prove, that South Africa had violated an interest conferred upon them by 
the mandate (pp. 88 ff). It is always appealing to invoke “international 
public policy,” but the Court cannot depart from the well-established princi- 
ple that nobody can plead for someone else. As Judge Winiarski put it in his 
dissenting opinion in the 1962 South West Africa Judgment: “ ‘No interest, 
no action’: this old tag expresses in a simplified, but, on the whole, correct 
form the rule of all municipal law, but also of international law.’’® The 
mandate did not provide for any sort of actio popularis. It may be noted in 
passing that Falk is much concerned with what he calls judicial style and he 
agrees with Lynde! Prott that this is influenced by “professional training 
and political culture.’® 

In analyzing the Court’s 1950 Advisory Opinion on the Status of South- 
West Africa, Falk praises Judge Alvarez, “‘the visionary jurist from Chile” 
~vho on several occasions expressed the need for a new international law and 


* South West Africa Cases (Ethiopia v. S. Afr.; Liberia v. S. Afr.), Preliminary Objections, 
1962 ICJ Rep. 319, 347 (Judgment of Dec. 21). 

5 Id. at 455 (Winiarski, J., dissenting). 

ê He refers to her book, The Latent Power of Culture and the International Judge (1979). Her 
=riginal work in German (Der internationale Richter im Spannungsfeld der Rechtskulturen) (1975) 
“as reviewed by Paul Reuter in this Journal at 70 AJIL 893 (1976). 
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for the Court to support “‘social interdependence which is taking the place of 
traditional individualism” (p. 71). Alvarez alone expressed views that “‘pre- 
vailed in the political arena, with the passage of General Assembly Resolu- 
tion 2145 (XXI), revoking the mandate,” and “‘his views prefigured the 
disposition of the case in the legal arena by means of the determination by 
the World Court in its 1971 Namibia advisory opinion” (p. 72). 

Judge Tanaka of Japan also receives high marks for “his sophisticated 
effort to interpret the sources of law in such a way as to endow them with a 
natural law content, especially in a setting where human rights are at issue” 
(p. 116). Such rights inhere in man as a person; they are not created by 
states, by law or by convention. States “‘can only confirm their existence and 
give them protection” (id.). 

Comparing the judicial styles. of Tanaka and Jessup, Falk finds that 


Tanaka makes scant use of Anglo-American authorities, especially for, 
making general points, whereas Jessup relies mainly upon those very 
authorities who would normally be treated as most authoritative for 
the majority position. The issue of judicial style is not trivial in a big 
case. Jessup’s approach implies that a humanistic potential is built into 
the mainstream positivist tradition, if that tradition is correctly con- 
strued. Tanaka is more radical, resting his argument on universalistic 
considerations of common sense and reason [pp. 114-15]. 


This is a persuasive analysis of the styles of Tanaka and Jessup in the specific 
case but does not take into account that natural law comes in all kinds of 
shades and colors and that Spender and Fitzmaurice were also positivists, 
but perhaps more so than Jessup. Falk is interested in the views of judges in 
his “big cases.” However, in order to obtain a more accurate appreciation of 
‘judicial style,” it would be necessary to consider a wider range of cases over 
an extended period of time.’ Summing up, he states that the splits in the 
1962 and 1966 cases were 


most fundamentally about competing paradigms of judicial function. 
In this respect, the crucial split in the Court during the contentious 
proceedings was not between the majority and the dissenters, but be- 
tween the majority and that subset of judges drawn from the dissenters 
committed to a new jurisprudential and cultural foundation for the 
World Court. The cultural dimension of this new undertaking is the 
least frequently noticed—that is, freeing the authority of “law” from 
Anglo-American (and European) interpreters and interpretative style, 
relying on or building up non-Western judicial authorities, and appealing to 
universal and collective considerations. Of course, there is a paucity of 
non-Western authorities on many questions of international law, but a 
judge so inclined could simply admit this and go on to assess whether 
the Western authorities are sufficiently representative of non-Western 
AS Dela on a given question as to be entitled to respect [pp. 
117-18]. 


7 See in this connection Prott, The Judicial Philosophy of Manfred Lachs, in ESSAYS IN INTERNA- 
TIONAL LAW IN HONOUR OF JUDGE MANFRED LACHS 423-47 (J. Makarczyk ed. 1984). At the 
time of her writing, Lachs had served 15 years on the Court and had taken part in 22 major 
judicial pronouncements (id. at 423). 
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The reaction of the General Assembly to the 1966 Judgment was swift: by 
Resolution 2145 (XXI) of October 27, 1966, the Assembly terminated the 
Mandate for South West Africa, renamed Namibia. on the ground of a 
major breach of the mandate construed as a treaty (p. 127). It also required 
“all States to extend their whole-hearted co-operation and, to render assist- 
ance in the implementation of the present resolution.” 

Falk admits that the revocation or termination of the mandate was con- 
trary to the restrictions imposed by the Court in its 1950 advisory opinion, 
that the United Nations could exercise the power of supervision only to the 
extent actually exercised by the League of Nations (pp. 67 and 130). 

The response to the Assembly resolution was disappointing: South Africa 
did not budge and the Western states (the United States, Great Britain and | 
France) pursued their own politics. Security Council Resolutions 264 (1969) 
and 269 (1969) were equally ineffective. The Council adopted Resolution 
276 (1970) in which it reaffirmed the Assembly resolution and gave it 
greater weight by calling it a decision of the United Nations. By this resolu- 
tion the Council also declared all acts of South Africa invalid and illegal and 
called upon all states to refrain from any dealings with South Africa incon- 
sistent with its resolution. 

Still, the response of the members was far from satisfactory and conse- 
quently, on July 29, 1970, the Assembly requested an advisory opinion from 
the Court on the “legal consequences of the continued presence of South 
Africa in South West Africa (Namibia) notwithstanding Security Council 
Resolution 276” (p. 123). The opinion of the Court, in several parts, gave 
zhe Assembly the desired “judicial” imprimatur, although in Falk’s view it 
was “a conservative response” (p. 125) that “combines liberal ethics with 
dositivist method” (p. 129).° 

The main difficulty—the absence of authority to revoke the mandate— 
was overcome by resort to implied powers. The 1971 Court was, of course, 
No stranger to this doctrine, which had been formulated and applied in the 
Reparation for Injuries case.? Falk explains: 


The absence of “consent” by South Africa or of explicit authority on 
the part of the General Assembly is overcome by the use of extensive 
implied powers. That is, the General Assembly is understood to have 
the competence that is required to do whatever is necessary under 
evolving conditions to protect the well-being of the inhabitants of the 
mandated territory. South Africa’s version of “well-being” is unac- 
ceptable and amounts to a breach of such a fundamental character in 
the mandate that the mandate can be revoked and South Africa re- 
quired to leave the territory. This collective process, in order to be 
effective, must be binding on the entire membership of the United 
Nations, indeed on all states [id. j. 


3 Legal Consequences for States of the Continued Presence of South Africa in Namibia 
‘South West Africa) notwithstanding Security Council Resolution 276 (1970), 1971 ICJ REP. 
15, 51 (Advisory Opinion of June 21). 

* Reparation for Injuries Suffered in the Service of the United Nations, 1949 IC] Rep. 174, 
.32 (Advisory Opinion of Apr. 11). 
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Judge Ammoun of Lebanon received high marks for his judicial style. He 
or Falk himself would have wanted the Court to emphasize the unaccepta- 
bility of apartheid and the need to observe the whole body of human rights 
and acknowledge their universal character. “All these notions,” said 
Ammoun, “‘are the outward expression of a new body of international law, 
the consequence of an irreversible social and political evolution of the mod- 
ern world” (p. 134). On the other hand, Judge Onyeama of Nigeria demon- 
strated in his separate opinion “that even an African member of the Court 
can adopt a strictly positivist approach” (p. 136 n.101) for reasons that Falk 
does not explain but that may have their roots in the politics of Nigeria. 

Ammoun’s approach “points the only way to the rehabilitation of the 
Court in the big case. The role of the World Court needs to be conceived in 
inspirational as well as technical terms” and the Court must accept “the 
law-forming quality of the will of the international community expressed 
through the activities of the organ of the United Nations” (p. 135). The 
Court might lose some Western clients, but it would enjoy the support of the 
majority of UN members in their struggle “‘to achieve a more just world 
order” and the way to do so is to refer more “big cases” to its advisory 
jurisdiction (2d.). 

Falk is right in stressing the use of advisory jurisdiction—for a reason he 
does not mention but to this reviewer seems relevant. As far back as 1950, in 
its Advisory Opinion on the Interpretation of Peace Treaties, there was contro- 
versy over whether the Court should satisfy the request of the General 
Assembly. The Court declared: 

[N]o State. . . can prevent the giving of an Advisory Opinion which 
the United Nations considers to be desirable in order to obtain en- 
lightenment as to the course of action it should take. The Court’s 
Opinion is given not to the States, but to the organ which is entitled to 
request it; the reply of the Court, itself an “organ of the United Nations”, 
represents its participation in the activities of the Organization, and, in prin- 
ciple, should not be refused. !? 
Of course, the Court also declared that it was concerned to safeguard its 
judicial character. In other words, it would participate in the political activi- 
ties of the United Nations within limits that remain undefined, and so far 
the Court has not refused to furnish any requested advisory opinion. The 
Court in Namibia was aware of its earlier pronouncements." It may be noted 


10 Interpretation of Peace Treaties, 1950 IC] Rep. 65, 71 (Advisory Opinion of Mar. 30) 
(emphasis supplied). The opinion was not unanimous: see Separate Opinion of Judge Azevedo, 
id. at 79, 81, 82, 88; and the Dissenting Opinions of Judge Winiarski, 1950 IC] Rer. at 89, 96, 
97, and of Judge Krylov, 1950 IC] Rep. at 105, 106, 109. Falk refers to this opinion in a 
different context (p. 160). 

_ It did not refer to the Peace Treaties case eo nomine but to two opinions that indirectly refer 

to it. It recalled in 1971 ICJ Rep. at 24, para. 32, the Advisory Opinion on Reservations to the 
Genocide Convention, 1951 ICJ Rep. 15, 19; and in 1971 ICJ Rep. at 27, para. 41, it cited its 
Advisory Opinion on the Constitution of the Maritime Safety Committee of the Inter-Govern- 
mental Maritime Consultative Organization, 1960 ICJ Rer. 150, 153. Here the Court noted 
that some statements submitted to it linked the question put to it with political matters and 
declared, “The Court as a judicial body is however bound, in the exercise of its advisory 
function, to remain faithful to the requirements of its judicial character.” Id, 
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that in a more recent case, the 1975 Western Sahara opinion, the Court 
repeated verbatim its statement in the Peace Treaties case quoted above." 

Considering the contribution of the Court to the still unresolved “big 
case” of Namibia, Falk concludes that only a few judges, “most significantly 
from the Third World, have moved toward the articulation of a needed 
jurisprudence outside the positivist paradigm for this kind of big case.” 
What is needed is attention to ‘“‘moral and political concerns that give rise to 
the importance and prominence of the controversy in the first place.” 


[A] new global’? jurisprudence needs to be championed by articulate 
individuals who are known and respected. I would hope that the nomi- 
nation and election procedures of the Court take increasing account of 
the opportunity that now exists to revive the Court and to make it 
serve the specific needs of our time [p. 136]. 


In other words, more use of the Court’s advisory function and more Third 
World judges, less ‘‘sterile” positivism and more judicial activism; the cul- 
-ural hegemony of the West must give way to Third World values. 

Falk takes up two other “big cases” in some detail.'* For him, the Hostages 
case ‘‘illustrates a distinctive kind of failure in a big case” (p. 137). The 
Court is faulted for failing to take more fully into account the ramifications 
of the Islamic Revolution and to examine the wide-ranging complaints of 
-ran; these omissions confirm “‘the view that the Court is essentially an 
enforcement agency of advanced industrial states with a Western outlook.” 
“alk concludes that “‘it is hardly possible to maintain that the Court played a 
constructive role or enhanced its reputation” through this case. In this 
reviewer’s opinion, the opposite is true: the Judgment paved the way for the 
settlement of financial grievances and the release of the hostages and dem- 
cnstrated that terrorism is not the way to promote a ‘‘panhumanistic reori- 
entation” (p. 139) of the law. 

In discussing Certain Expenses, Falk states that “the members of the Court 
“ost associated with strict constructionism in the South West Africa dispute 
rere the principal teleologists in Certain Expenses”? (pp. 157-58). He ex- 
=resses sympathy with the Soviet position that “these [General] Assembly- 
sdonsored peacekeeping operations came dangerously close to converting 
tae United Nations Organization itself into a Westerned alliance, thereby 
~eopardizing its paramount importance as global forum for communication 
and negotiation from all sides” (pp. 166-67). The reviewer notes that the 
Assembly-sponsored 1956 UNEF (United Nations Emergency Force) was 
mt opposed by the Soviet Union and that the 1960 ONUC (United Nations 
Ciperations in the Congo) was set up by the Security Council. In any event, 
te case revealed an unwillingness of members to pay for peacekeeping 
oderations that has led to restrictions by the United States on its contribu- 
trons and hence to the current UN fiscal crisis. 

Before presenting Falk’s conclusions, it may be appropriate to bear in 


12 Western Sahara, 1975 ICJ REP. 12, 21 (Advisory Opinion of Oct. 16). It also referred to 
tæ cases cited in note 11 supra. 

13 “Global” seems to be a code word for *“Third World.” 

H This chapter was written in collaboration with Jack Sanderson. 
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mind that he does not consider cases like the Anglo-Norwegian or the North 
Sea Continental Shelf Cases, which to many international lawyers are “big 
cases” because of their influence on the development of international law 
and the jurisprudence of the Court in analogous cases. 

In spite of the mixed experience, Falk sees the future in developing the 
advisory function of the Court: 


Above all, the Court is uniquely qualified to offer, in its advisory 
capacity especially, an arena for discussing and perhaps even for re- 
solving normative controversy. This opportunity exists particularly in 
big cases, where the legal form of the controversy sets the stage for an 
educative jurisprudence. But this kind of a reorientation of the Court’s 
vision will not simply happen. It requires a deliberate effort to influ- 
ence the consciousness and outlook of the Court’s judges. Such a 
change cannot happen Dial die Appropriate legal education and 
theory are required, and the electoral process in the United Nations 
for ne Court judges needs to emphasize the relevant criteria 
[p. 172]. 


To be sure, “‘to the extent that positivist expectations about judicial style 
persist, there might well be a further deterioration of the Court’s role, at 
least in the short run, in third-party adjudications” (zd.). Nevertheless, Falk 
remains convinced “that the Court’s genuine mission should be advisory in 
the best sense of an educative or edifying jurisprudence capable of inform- 
ing and enlightening the relevant community about the principles and poli- 
cies at stake, as well as the relevance of pluralist jurisprudential perspec- 
tives” (id.). 

Court packing is not an enterprise unknown to Americans. Elections of 
judges to the International Court have not been immune from political 
deals. But it is not readily seen why the educative task, if it is felt to be 
necessary, could not be at least as well performed within the framework of a 
university, say, the United Nations University, or an existing law faculty 
able and willing to include a course in “pluralistic jurisprudential perspec- 
tives.” There is no guarantee that newly elected judges either from the 
Third World or sympathetic to its aspirations would have the capacity to 
engage in an innovative process on the job. They would have to learn from 
the counsel for parties before the Court, who quite often are law profes- 
sors.'° There is no need to deprive the Court of its adjudicative function as 


5 In Nicaragua v. United States, Nicaragua was represented by “non-Marxist, if not anti- 
Marxist” lawyers: Abram Chayes and Paul Reichler, who graduated from Harvard Law School 
(p. xvi). In the earlier 1962 South West Africa case, Liberia, and later, in the 1966 phase of the 
case, Ethiopia, were represented by Ernest A. Gross, a graduate of Harvard Law School. Falk 
was, during 1965, a member of the Gross team. He was struck 


by the odd spectacle of white American lawyers representing this preeminently black, 
Third World cause—not only by the racial disjunction, but also by entrusting the direc- 
tion of such litigation to a prominent American diplomat/lawyer, who, while personally 
abhorring apartheid, was still closely identified with one of the two governments in the 
world (the United States and the United Kingdom) with the most to lose by the collapse of 
the status quo in southern Africa [pp. x-xi]. 


It may be noted that Falk is not a graduate of Harvard Law School but of the supposedly 
policy-oriented Yale Law School. 


š 
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long as states find it useful to have a dispute disposed cf by recourse to law. 
The Court, through its work, has always also performed an educative func- 
tion by clarifying the law and contributing to its development. On the 
whole, the record of compliance with the Court’s judgments has been ex- 
cellent. This has been so because the Court has always been mindful that its 
jurisdiction is based on consent and must be kept within its limits. When the 
Court departs from this basic requirement, as it did, in this reviewer’s 
opinion, in its Judgments in Nicaragua v. United States, it invites trouble. The 
Court is the guardian of judicial propriety and it must always be mindful 
that the parties are sovereign states. : 

As indicated at the beginning of this review, Falk has expressed his will- 
ingness to drop his proposals for a pluralistic jurisprudence. Yet it may be of 
interest to note briefly his ideas in the last chapter, “Can the World Court 
Succeed?” Some of the ways to ensure the success of the Court, such as the 
election of new judges from the Third World (or judges favorably disposed 
to its aspirations) and greater use of the Court’s advisory function, have 
already been mentioned. The gist of his proposal for ensuring the survival 
of the Court is as follows: 


In effect, what the World Court should become is an academy of 
jurists, responsive primarily to the prevailing normative sensitivities of 
the General Assembly, although maintaining as well a more principled 
and long-range point of view on the overall global agenda. It should be 
an academy of jurists that seeks to persuade a nonprofessional audi- 
ence of individuals concerned about global policy that in the Court’s 
view deserves respect. It should test and reflect the diverse ideologies 
of law and justice active in political life at all levels of social organiza- 
tion in relation to specific controversies and legal disputes. The educa- 
tive worth of the Court’s work will depend on the emergence over time 
of a panhuman values framework that allows diverse cultural and ideo- 
logical orientations to communicate their points of agreement and 
disagreement. As a practical matter, the Court’s advisory role would, 
at first, be likely to expand and its role in legal disputes among states to 
decline. 


In its essence, the new jurisprudence proposed for the Court would 
consist of two elements now generally absent or downplayed: 


—first, a panhumanistic framework of global commitments, mainly 
derived from the Principles and Purposes of the United Nations as set 
forth in its Charter; 

——second, a series of explorations from diverse cultural, ideological, 
and national perspectives of the proper resolution of a particular legal 
dispute, thereby exposing the plural character of the present world 
system and providing the foundations for the future development of a 
new world law responsive to the altered character of the world [pp. 
191-92]. 


To this reviewer, this is not a prescription for ensuring the success of the 
Gourt, but rather for precipitating its demise. As already indicated, there is 
no reason why would-be judges should not be educated in “‘pluralistic juris- 
prudential perspectives” and ways to accomplish this have been noted. 
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There may be merit in establishing “an academy of jurists” for taking the 
initiative in that direction. But why replace the Court, with all its accom- 
plishments and shortcomings, with an academy? The Court has fully earned 
a place in the scheme of procedures available to states for the settlement of 
disputes. Some of its judgments and advisory opinions have been criticized 
and some criticism may have influenced the Court. It is too early to say what 
the reaction worldwide will be to its Judgment in Nicaragua v. United States. 
But why kill the Court in order to establish an educational institution? 
Without being an “academy of jurists,” the Court has always performed an 
educational function. To verify this, all one has to do is to read the citations 
to its judgments in diplomatic conferences and, of course, in the literature 
on international law. 


LEO GROSS 
Board of Editors 


Encyclopedia of Public International Law. Instalment 8: Human Rights and the 
Individual in International Law. International Economic Relations. Pub- 
lished under the auspices of the Max Planck Institute for Comparative 
Public Law and International Law under the direction of Rudolf 
Bernhardt. Amsterdam, New York, Oxford: North-Holland, 1985. 
Pp. xv, 551. 


This installment of the Encyclopedia of Public International Law (EPIL) con- 
sists of 129 entries. Two general areas are covered: human rights and the 
individual in international law, and international economic relations. 

This volume, unlike some of the previous installments, is well-balanced in 
two significant respects: its contributors include an impressive array of emi- 
nent authorities representing virtually every region of the world; and, from 
the standpoint of content, both subject areas are more than adequately 
covered. 

The diversity of the authors’ backgrounds results in a variety of styles and 
approaches. Although the contributions vary greatly in length and level of 
analysis, the quality of the scholarship is remarkably high. Unfortunately, 
the dictates of space prevent discussion of all the entries that deserve to be 
mentioned here. 

With reference to human rights, the volume deals with every major multi- 
lateral instrument for their protection. These include the European Con- 
vention on Human Rights; the International Covenant on Civil and Political 
Rights; the International Covenant on Economic, Social and Cultural 
Rights; the African Charter on Human and Peoples’ Rights; the American 
Convention on Human Rights; and the Universal Declaration of Human 
Rights. The volume also includes several entries that deal with such specifics 
as slavery, genocide, sex discrimination, minorities, forced labor, torture 
and refugees, among others. 

The analysis of the instruments is quite thorough. Ina few cases, however, 
it is exclusively confined to the conceptual. In those cases, the emphasis is on 
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the theoretical aspects of the rules, with only passing reference to their 
interpretation and application by international bodies. The article on the 
American Convention on Human Rights (T. Buergenthal) is a lucid analysis of 
-the rights guaranteed by the Convention and of the institutional framework 
it establishes. A similar observation can be made about The Inter-American 
Commission on Human Rights (LACHR) (T. Farer). In both cases, however, 
little is said about some of the fundamental issues dealt with by the IACHR 
in its special reports. Admittedly, the IACHR, as Professor Farer points out, 
“can only be one modest element in the process of realizing the ideals of the 
various human rights texts.” What needs to be questioned, however, is the 
absence of any mention of the performance—and, indeed, the success—of 
the Commission since it was established in 1959, and particularly since the 
American Convention on Human Rights entered into force in 1978. 

Professor Henkin’s well-balanced and penetrating summary of the con- 
zept of Human Rights and S. Marks’s Human Rights, Activities of Universal 
DIrganizations are both of a very high standard. Readers are likely to benefit 
zreatly from both. The treatment of the European Commission of Human 
Rights (C. Nørgaard) and the European Convention on Human Rights (1950) (J. 
Frowein) is thorough and very informative. The entry on the European Court 
af Human Rights (W. J. G. van der Meersch) is impressive on several counts: it 
s well documented, objective and informative. The author of this entry 
drovides a sound and insightful discussion of several important questions 
such-as jurisdiction and admissibility, interpretation and revision of judg- 
ments, judicial organization and procedure, and methods of interpretation. 
The entry is supplemented by a comprehensive bibliography on the subject. 
The articles on Human Rights, African Developments (E. Bello) and Human 
tights Covenants (G. Cohen Jonathan) are also excellent. 

In his article on the Human Rights Commission of ihe Arab States, Riad > 
Daoudi gives some quite persuasive reasons for the Arab countries’ failure 
+o promote and protect human rights effectively. He contends that this 
failure “‘can be explained by the fact that the Arab States are too disunited 
m their ideological and socio-economic outlooks to have a unitary approach 
to human rights” and that, consequently, ‘they do not have the same con- 
ception of priorities in the different categories of human rights” (p. 296). 
However, if homogeneity is a necessary precondition, what does the future 
hold for the Human Rights Commission of the Arab States? Human Rights, 
Universal Declaration (1948) (J. Carrillo Salcedo) is disappointing on two 
counts: first, it contains a description of the Declaration that the reader 
would expect to find in an informative document or report of an interna- 
Honal organization, rather than in a scholarly work; second, some of the 
statements made are inconsistent. The author asserts that “[t]oday, the 
Declaration has become an international standard with binding character as 
part of the law of nations” (p. 306); then, in the following paragraph, he says 
that “‘[a]ithough the Universal Declaration of Human Rights is not in itself 
tinding, it constitutes evidence of the interpretation and application of the 
relevant provisions of the UN Charter” (p. 307). 

Though concise, the articles on Apartheid (J. Delbrück), Hostages (M. C. 
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Bassiouni) and Sex Discrimination (A. Trebilcock) are clear and thought pro- 
voking. 

Professor Capotorti’s sweeping article on Minorities is commendable for its 
thoroughness. In addition to the historical evolution of international rules, 
it also covers most of the instruments and systems of protection currently in 
force. The article also includes an extensive bibliography. 

The article on British Commonwealth, Subjects and Nationality Rules (R. 
Plender) is also very informative. However, this reviewer was rather sur- 
prised to find that the author’s commentary on the statutory amendments 
introduced in the British Nationality Act—from 1949 to'1983—-makes no 
mention of the amendment introduced in November 1982, granting full 
British citizenship to the inhabitants of the Falkland (Malvinas) Islands. 

There are entries regarding aliens, their admission, expulsion and depor- 
tation, military service and property. The article on Aliens, Property (I. 
Seid!-Hohenveldern) is too brief to be of much value. This reviewer believes 
that, despite the inclusion of entries on such issues as LIAMCO-Libya and 
Concessions (both by P. Fischer) and Minimum Standard (D. Vagts), as well as 
the excellent article on Expropriation and Nationalization (R. Dolzer), the 
subject of the property of aliens deserved lengthier consideration. The 
articles on Cash and Carry Clause (W. Meng), Crimes Against Humanity (B. 
Ferencz) and Crimes against the Law of Nations (D. Schindler) are even briefer. 

The information in the article on Antitrust Law, International (K. Meessen) 
is well presented and authoritative. Of particular interest are the sections on 
the scope of application of domestic antitrust laws and regulations, and on 
judicial cooperation. The entries on the Charter of Economic Rights and Duties 
of States (E.~-U. Petersmann), Economic Law, International (J. Jackson), Lump 
Sum Agreements (R. Lillich) and Monetary Law, International (F. A. Mann) are 
superb contributions to the volume. 

As noted earlier, the volume covers a wide range of other topics related to 
international economic relations. Though the article on Embargo (H. 
Kausch) deserves far more consideration than can be given here, some 
observations seem to be in order. After citing, albeit not exhaustively, a 
number of legal provisions and several UN General Assembly resolutions 
that characterize trade embargoes as impermissible, the author goes on to 
state that “generally, embargoes have to be considered as no more than 
unfriendly acts.” It is patently incorrect to conclude, as does the author of 
this article, that an embargo resorted to in connection with collective en- 
forcement measures under Article 28 of the OAS Charter can be classified 
as permissible. ‘There seems to be no perception that, under Article 53 of 
the UN Charter, regional agencies such as the OAS are not entitled to apply 
enforcement measures without the authorization of the Security Council 
and, in addition, that Article 19 of the OAS Charter expressly prohibits 
such acts. Still more astonishing is the statement that “in the rare cases 
where an embargo might violate treaty obligations or the principle of non- 
intervention, justification may possibly be provided by the law of reprisals.” 
Again, the author appears to be unaware that acts of reprisal are impermis- 
sible and that such an action would therefore be manifestly inconsistent with 
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the UN Charter. The author also fails to cite in his bibliography such 
important works on the subject as the essay by Christopher Joyner, The 
Transnational Boycott as Economic Coercion in International Law: Policy, Place 
and Practice.' 

Another entry on which this reviewer would like to comment is Economic 
Coercion (D. C. Dicke). First, a subject of such importance certainly deserves 
and requires more than the two pages of discussion it receives. The article is 
clearly inadequate. Extremely important questions related to the subject of 
=conomic coercion (such as the methods that can be used to determine the 
dermissibility of an economic measure, and the proscription of coercive 
measures by international treaties as, for example, Article 19 of the OAS 
Charter) are not mentioned. The author seems to believe that economic 
zoercion is per se permissible under international law. He asserts that “with 
zhe use of force now declared illegal, economic coercion remains the strong- - 
2st weapon available.” There is a vast bibliography on the subject that the 
author fails to cite. 

Despite the foregoing comments, it is extremely difficult to exaggerate 
-he importance and comprehensiveness of this volume of EPIL. Few people 
are likely to read it from cover to cover, but those seeking information on 
Auman rights and the individual in international law, and on international 
economic relations, will find it an invaluable reference. 


DOMINGO E. ACEVEDO 
Washington College of Law 
The American University 


The General Assembly in World Politics. By M. J. Peterson. Boston, London, 
Sydney: Allen & Unwin, 1986. Pp. xii, 320. Index. $35. 


As its title suggests, this book examines how the General Assembly has 
influenced states in conducting their international relations and formulating 
their foreign policies. Professor M. J. Peterson, of the University of Massa- 
chusetts, Amherst, discerns three eras in the Assembly’s history: 8 years 
11947-1955) when the United States led a coalition of Western and Latin 
American states; nearly a decade (1955-1964) of fluid and changing ma- 
jorities; and a dozen years (1964-1986) of dominance by a Third World 
coalition of developing African, Asian and Latin American states, now en- 
countering its own centrifugal forces. 

The author studies how, in all three periods, the Assembly has formulated 
an international agenda; made rules governing international debates and 
zegotiations; influenced ‘‘decisions” that states regard as either binding or 
35 mere recommendations; decided on its own procedures; exercised au- 
zority over other UN bodies; and affected domestic foreign policymaking. 
Ey and large, she finds that the Assembly has performed in much the same 
‘cay over the years, no matter what the dominant group(s). Peterson shows 
raat the Assembly as a political system helps raise the consciousness of states 


''17 VAND J. TRANSNAT’L L. 205 (1984). 
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and statesmen and “‘serves as an open forum where [they]. . . may attempt 
to convert their demands into issues addressed by the international political 
system” (p. 52). The Assembly has its greatest impact, she finds, in shaping 
the agenda of world politics. Even great powers have to consider the possi- 
bility that the Assembly will take up a potentially embarrassing question and 
that the numerous weak states may use the one-state, one-vote rule to de- 
mand that the strong pay attention to their concerns. The Assembly also 
provides such states with “‘an instant global forum” (p. 241), albeit one far 
removed from Tennyson’s ‘‘Parliament of man.” 

No one will be surprised to read that the Assembly is less able to make 
actual decisions than to compile agendas. Because it cannot compel states to 
behave in any particular way, it resorts to persuasion. Still, Peterson thinks 
that Assembly debate has helped teach governments how to act in the 
international political arena. This socializing function was particularly im- 
portant in the 1960s, when many new states came into being and, though 
less significant now, still works by sensitizing member states to aspects of 
problems that they might otherwise ignore (pp. 242-43). 

The Assembly gives mid-sized and small powers, sometimes even with the 
connivance of the great, the opportunity to strut and fret their hour upon 
the stage of world politics. “It is not the Soviet Union or indeed any other 
big Powers which need the United Nations for their protection,” as Dag 
Hammarskjöld said in his moving answer to Nikita Khrushchev’s attacks in 
1960. “It is all the others. In this sense, the Organization is first of all their 
Organization. . .”;' or, as an unnamed Swedish diplomat put it to Peterson 
in 1983, “[S]mall] states like the Assembly because it is the one place where 
they can speak without being interrupted” (p. 246). 

The Assembly, almost by definition, is a good meeting place. Although it 
has occasionally silenced South Africa and Israel, it generally “respects 
members’ rights of expression” (pp. 112-13); it helps delegates acquire 
information more quickly and enlarges their personal contacts; it affects the 
amount and timing of attention they pay to particular issues; it provides 
alternatives to more traditional bilateral and small-group relations; and it 
permits nongovernmental actors, particularly “national liberation groups,” 
to voice their concerns, especially on human rights questions (pp. 245-47). 

It also develops a “common international language of discourse” (p. 247) 
that effectively prevents or exposes international hypocrisy: Argentina 
could not, for instance, “‘justify its [Falklands] invasion as a vindication of 
some oppressed people’s right to self-determination’’ because ‘‘the 
Falklanders had long indicated their preference for continued British rule” 
(id.). Differences exist, of course, between the strong and the weak, and the 
“common language” did not stop the Soviet Union from arguing that the 
Assembly’s attempts even to discuss the Hungarian situation in 1956 vio- 
lated Article 2(7) of the Charter.” 

States may obligate themselves in advance to carry out particular Assem- 
bly resolutions, but normally these resolutions bind members only in deter- 


! 15 UN GAOR (883d plen. mtg.) at 332, UN Doc. A/PV.883 (1960). 
2 11 UN SCOR (746th mtg.) at 2-3, UN Doc. S/PV.746 (1956). 
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mining which of them may participate in Assembly activities, in approving 
the regular UN budget and apportioning assessments, and in establishing 
conditions under which an administering state rules a Trust Territory. This 
last is clearly a vestigial power, and the 41st session (held after Peterson 
completed her book) showed how the United States, despite the Secretary- 
General’s protests, could “blackmail”? the United Nations into giving it a 
larger voice in formulating the budget.* 

Of course, it has always been true that ‘‘a state need not contribute troops, 
money, or assistance to Assembly-ordered measures unless it wishes” (pp. 
138-39). That fact and the 1986 budgetary reforms tend to support the 
delightful comment of Harold Macmillan, who, speaking about financing 
UN Congo operations, said: “There is the compulsory subscription and the 
voluntary subscription. The only difference between them is this. The com- 
pulsory is the one that you do not pay if you do not want to, and the 
voluntary one is the one that you need not pay unless you wish to.” Assem- 
bly decisions clearly go only a limited distance: even the specialized agencies 
sometimes ignore them, and states continue, ‘‘even more than individuals in 
domestic political systems, [to] evaluate decisions in terms of what is in the 
outcome for them” (p. 208). 

Peterson devotes about 30 pages to international law. She shows that the 
Sixth Committee, “composed of a distinguished group of international law- 
yers who feel their talents are greatly under-utilized” because their agenda 
has traditionally been so light (p. 277), like the other main committees, has 
reflected the differing priorities of the U.S.-led and Third World majorities. 
“Most of the 1955 debates referred to procedural issues,” she writes, but 
“at least half of the 1957 ones raised important substantive questions”; and 
the 1975 issues revealed “a far greater tendency to question the basic as- 
sumptions on which international law is made and to elaborate new sets of 
rules based on new conceptions” (p. 38). The commitiee has been busier in 
recent years even though “‘states have preferred to negotiate the future of 
international law in bodies where political arguments are more likely to be 
given explicit attention” (p. 277). 

The Assembly has functioned ‘‘as a forum for debating what principles, 
norms, rules and procedures ought to guide world politics generally or 
individual conduct on some particular issue, such as the use of the oceans or 
respect for human rights” (p. 115). These debates have led governments 
and legal scholars® to consider whether and how Assembly resolutions have 
helped to develop international law. Peterson calls the issue “important” 


3 Javier Pérez de Cuéllar, addressing the UN Correspondents’ Association on Apr. 28, 1986, 
zried to insist that “no single country should be in a position . . . to blackmail the United 
Nations.” U.N. Chief Suggests U.S. Contribution Be Cut, N.Y. Times, Apr. 29, 1986, at All, col. 1. 

4 GA Res. 41/213 (Dec. 19, 1986), reprinted in 26 ILM 138 (1987). Peterson, at pp. 123~35, 
Joes discuss earlier UN financial crises caused by states’ slowness ta pay. 

°651 PARL. DEB., H.C. (5th ser.) 755 (1961). Peterson, at pp. 133-34, slightly alters the 
quotation although she also cites Claude, The Political Framework of the United Nations’ Financial 
Problems, 17 INT'L ORG. 831, 850 (1963), whose version is correct. 

ê Peterson unaccountably omits Myres S. McDougal from her pantheon of authors who have 
=ontributed to this debate. 


1988] BOOK REVIEWS AND NOTES 181 


because “‘[i]f most states ever decide that Assembly resolutions are a sepa- 
rate source of international law, this will be a vast extension of Assembly 
authority” (p. 115). 

She notes (p. 137) that scholars have accepted the power of the Assembly 
to make “external administrative rules,” i.e., decisions regulating the rela- 
tions between international organizations and their members, although they 
disagree on the extent to which Assembly resolutions obligate member 
states. In this connection, she calls particular attention to the Uniting for 
Peace Resolution® and cites, as examples of the Assembly’s power, its 
peacekeeping forces and truce observation groups (p. 138). 

Peterson observes that Article 73 of the UN Charter allows the Assembly 
to make findings of fact, for example, to determine that a non-self-govern- 
ing territory exists, and thereby to bind a member state, if only by requiring 
it to submit information to the Assembly. Even here, though, the Assembly 
-has not always enforced its definitions (p. 139), but “virtually all states” have 
accepted some of them: for example, in instances where the Assembly, in 
establishing its agenda, has determined whether a question is domestic or 
international; where it has decided whether or not states may receive UN 
economic and social assistance; and where it has interpreted (sometimes 
sanctioning sharp practices) its own procedural rules (p. 140). 

These minor matters aside, it is not the Assembly but rather the member 
states that still “determine the legal weight of Assembly resolutions” (p. 
141). Peterson demonstrates this proposition by giving the legislative his- 
tory of part of a resolution that guardedly recognized “that the develop- 
ment of international law may be reflected, inter alia, by declarations and 
resolutions of the General Assembly which may to that extent be taken into 
consideration by the International Court of Justice.”® She also cites the 
arguments about whether the “common heritage” principle in the Declara- 
tion of Principles Governing the Sea-bed and the Ocean Floor’? was “instant 
customary law” (p. 143)'! or merely a statement of moral aspirations. She 
notes, too, that both the Secretariat and UN committees have been cautious 
about attributing legal force to UN resolutions. 

Peterson believes that the consensus today is that “resolutions and the 
statements made in debates over their adoption form part of the evidence 
about states’ attitudes toward particular rules.” These debates help “‘deter- 
mine which customary rules retain or have lost validity and indicate which of 
the possible revisions to existing customary or treaty rules enjoy the widest 


’ Citing I. DETTER, LAW MAKING BY INTERNATIONAL ORGANIZATIONS 114-15 (1965), 
where Detter deals with UN registration of treaties. Detter deals with the subject more gener- 
ally in ch. 1, secs. IV and V. 

8 GA Res. 377, 5 UN GAOR Supp. (No. 20) at 10, UN Doc. A/1775 (1951). 

° The eighth preambular paragraph of GA Res. 3232, 29 UN GAOR Supp. (No. 31) at 141, 
UN Doc. A/9631 (1975). 

10 GA Res. 2749, 25 UN GAOR Supp. (No. 28) at 24, UN Doc. A/8028 (1970). 

'! Citing a letter from a “Group of Legal Experts” that purportedly appears at 8 THIRD 
UNITED NATIONS CONFERENCE ON THE LAW OF THE SEA, OFFICIAL RECORDS 80 (1980), but 
that volume actually appeared in 1978 and deals with deliberations held in 1977. 
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support. Assembly resolutions and debates thus supplement more tradi- 
tional forms of evidence. . .” (pp. 143-44). 

For instance, Assembly resolutions have helped to remove human rights 
questions from the realm of domestic jurisdiction, called into question rules 
zoverning state compensation for taking private property and provided the 
basis for ICJ declarations that the “‘principles underlying the 1948 Genocide 
Convention ‘are principles . . . recognized by civilized nations as binding 
on States, even without any conventional obligation’ ” (p. 145).'* Assembly 
resolutions “‘all enter into the stream of legal discourse” (p. 148), and the 
Assembly itself “offers weak states. . . more influence over the process of 
formulating international law than they have traditionally enjoyed” (p. 
250). As evidence, she cites the Assembly’s action in 1956 enlarging the 
International Law Commission from 15 to 21 members (p. 163). 

Peterson draws extensively on UN documents, although occasionally she 
relies on Everyman’s Handbook to the United Nations (p. 137), the United Nations 
Yearbook (pp. 140, 168, 179) and other secondary sources. She acknowledges 
the assistance of many of her former professors and a battery of word 
processors (human and electronic) that helped her transfer her material to 
successive diskettes and hard disks and from one word-processing system to 
another. (They may also be responsible for the occasional mistranscription.) 
Unfortunately, the elaborate technology has deprived Javier Perez de 
Cuéllar of his two accents and Hammarskjöld of his umlaut and given us 
long and distracting footnotes‘in the text itself. 

Peterson’s analysis draws heavily upon the “‘literature’’ of political science 
to show how “the Genera] Assembly helps perform all the essential func- 
tions of a political system: socialization of individual actors, selection of 
individual actors for leadership roles, pursuit of transactions among actors, 
articulation of interests, aggregation of interests, adoption of decisions, 
application of rules and implementation of decisions” (p. 239), but this 
jargon does little to illuminate her subject. Moreover, it cannot conceal the 
fact that skeptics in 1945 were right: the Charter papered over disagree- 
ments about national power and national interest and did not fundamentally 
change the dynamics of international politics. 

The book’s essence is best captured by two quotations, one in its opening, 
and another in the concluding, chapter. In the first, Pérez de Cuéllar points 
Sut that “time after time, we have seen the Organization set aside or re- 
buffed, for this reason or for that, in situations in which it should, and could, 
have played an important and constructive role” (p. 1).'° And in the second, 
Peterson endorses (pp. 239-40) Kurt Waldheim’s “‘realistic assessment” 


that many, if not most. . . [interstate] relations continue to be han- 
dled bilaterally, that a relatively small volume of inter-state activity is 
channeled through international organizations. Even in the case of 
problems recognized as global, there is a tendency to rely on restricted 


12 Quoting Reservations to the Convention on Genocide, 1951 IC] Rer. 15, 23 (Advisory 
pinion of May 28). . 

'3 Peterson slightly alters the quotation as it appears in 37 UN GAOR Supp. (No. 1) at 4, UN 
Doc. A/37/1 (1982). 
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forums and groups of so-called “interested” countries, without refer- 
ence to the more generally-accepted codes of behaviour or co-ordina- 
tion with activities carried out within the United Nations system.'* 


“That does not mean,” Peterson believes, “that the General Assembly is 
completely without influence; it does mean, however, that such influence is 
limited”’ (p. 240). 

The Perez de Cuéllar and Waldheim quotations, together with Harold 
Macmillan’s, tell the essential story—namely, that the title of this book 
should be The General Assembly [Rarely Counts] in World Politics. 


RICHARD N. SWIFT 
New York University 


International Law and the Grotian Heritage: A Commemorative Colloquium. The 
Hague: T.M.C. Asser Instituut, 1985. Pp. xxu, 370. 


This handsome volume contains the proceedings of a commemorative 
colloquium held at The Hague on the quatercentenary of Hugo Grotius’s 
birth (April 10, 1583). It includes papers, responses, ceremonial speeches, a 
‘list of the two hundred luminaries in attendance, the score of a musical piece 
commissioned for the occasion and two color plates. One plate is the 1631 
portrait of a bemused Grotius; the other, a photograph of the specially 
introduced Grotius Orchid. Accompanying the latter is a fold-out pedigree. 
The tolerant humanitarian Grotius would be delighted to discover among 
the ancestors to his floral namesake the likes of Olympus, Babylon, Rio Rita, 
Khyber Pass and Voodoo. 

Following introductory reflections on the general Grotian formulations 
of natural law and the international order, the substantive papers and com- 
ments are loosely grouped around three specific subjects: law of the sea, just 
war and juridical universality in a multicultural world. 

It can be argued—as some of the authors do—that reflections of 
Grotius’s vision of mare liberum may still be discerned in the law of the sea. 
The 1982 UN Convention does provide, for example, a remaining, if re- 
stricted, area of free high seas, an International Sea-Bed Authority for the 
common heritage of the deep seabed and mechanisms for ongoing interna- 
tional exchange on marine concerns and conflicts. (I am among those who 
have written in hope of salvaging something of the Grotian spirit in the 
present law of the sea.) Nevertheless, it is hard to fault the brutal reality of 
Myres McDougal’s remark that “‘it is fantastic to suggest that an argument 
which subjects a major percentage of the surface of the globe to exclusive, 
monopolistic control, as the new economic zone does, is in accord with 
Grotius’ views” (p. 165). 


14 Peterson’s version differs slightly from the original Statement Made by the Secretary-Gen- 
eral at the Opening Meeting of the Group of Experts on the Structure of the UN System. See A 
New United Nations Structure for Global Economic Co-operation, Ann. I, UN Doc. 
E/AC.62/9, at 64 (1975). 
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The discussion of just war has less to do with Grotius’s contribution than 
with the contemporary fitness of the doctrine. What modern national ac- 
quisitiveness has done to mare liberum, modern national animosity expressed 
in nuclear weapons may have done to jus ad bellum. The principal present ` 
arguments for and against just war are represented here. 

The lively exchanges. on finding, following and developing shared, apt 
law in a culturally diverse world are unconstrained by a need to establish 
that there is a continuing Grotian influence on the subject. The dialogue 
itself is a sufficient testimony to his heritage. 

Missing from this colloquium is an analysis of the pervasive influence of 
theology upon Grotius’s jurisprudence. Mention is made of the fact that his 
just war arguments were a plea directed against the ecclesiastical-theological 
scandal of warring Christians (pp. 145-46). And three times in passing, we 
are reminded of his claim for the validity of natural law “evenif. . . there is 
no God” (pp. 13, 33, 146, quoting the Prolegomena to De jure belli ac pacis). 
Because of its importance to his thinking and because of its bearing upon a 
=ontemporary world coming of age (including its law), theology might have 
warranted more. 

But this volume does not pretend to be comprehensive. Nor will it be 
judged as constituting any major scholarly advance of either international 
aw or Grotius’s scholarship. The 1983 event was a gathering of elders 
' sensible of the passing of the ages, nostalgic, perhaps, for lost innocence, 
Dut, judging from the photographs, still ready for the pleasures of convivi- 
ality. This book, like the celebration it preserves, is worthy for what it is: 
a token of tribute to Grotius and the pacific, civilizing spirit that ani- 
nated him. 

At the end of the book appears an etching of the great man preparing to 
2scape in a book chest from his imprisonment in Loevestein. Irrepressible, 
~rotius is still not to be contained. 


MILNER S. BALL 
University of Georgia 


“nternational Dispute Settlement. By J. G. Merrills. London: Sweet & Maxwell, 
1984. Pp. xvi, 211. Index. $23.50. 


In 1982 the UN General Assembly, in adopting its Manila Declaration on 
-he Peaceful Settlement of Disputes,’ emphasized that “the question of the 
>eaceful settlement of disputes should represent one of the central concerns 
‘or states and for the United Nations.” In an age of nuclear weapons, the 
reed to improve our ability to avoid, manage and settle international dis- 
butes is clear. 

J. G. Merrills’s concise monograph makes an important contribution in 
rhis respect. The author, who is Reader in Public International Law at the 


! GA Res. 37/10, 37 UN GAOR Supp. (No. 51) at 261, UN Doc. A/37/51 (1982). 
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University of Sheffield, will already be well-known to many readers for his 
many other useful writings. His purpose in this work is to provide a brief 
account of the techniques and institutions available to states for the peaceful 
settlement of disputes—what they are, how they work and when they 
are used. 

The book is well organized and comprehensive. Chapters 1—4 examine 
so-called diplomatic means of settlement: negotiation, mediation, inquiry 
and conciliation. Chapters 5 and 6 deal with so-called legal means: arbitra- 
tion and judicial settlement through the World Court. Chapter 7 reviews 
the arrangements for dispute settlement in the 1982 Law of the Sea Con- 
vention. Chapters 8 and 9 consider the role of political institutions—the 
United Nations and regional organizations. Chapter 10 summarizes the 
author’s conclusions. The appendix includes illustrative extracts from a 
variety of relevant instruments and documents, including the Report of the 
Commission of Inquiry into the Red Crusader Incident (1962), the Sum- 
mary of Recommendations of the Conciliation Commission on the Conti- 
nental Shelf Area between Iceland and Jan Mayen (1981), the Channel 
Islands Continental Shelf Arbitration Agreement between the United 
Kingdom and France (1975), and the 1982 Security Council resolution 
concerning the Falkland Islands. 

This excellent book is the best introduction to the subject of international 
dispute settlement that I know of. It is clearly and interestingly written, 
combines thoughtful scholarship with a common-sense approach and is 
packed with information and examples. While the author says his book is 
intended primarily for students, I think it will have a much wider usefulness 
and appeal to teachers, practitioners and others interested in international 
affairs; certainly, I learned a great deal from it. 

One of the things I like most about the book 1s its realistic and practical 
approach to dispute management. The author sees the various dispute set- 
tlement techniques as a set of tools for doing the job, each with its own 
advantages and limitations. The craft of dispute settlement is knowing when 
and how to use these various tools. Among many interesting points, the 
author stresses the primary role of negotiation, the usefulness of consulta- 
tion and the extent to which third-party techniques are inevitably depend- 
ent on the cooperation of the parties. He is (properly, in my view) somewhat 
skeptical about summit diplomacy, compulsory international adjudication 
and other “easy” solutions to international disputes. 

There is little I would wish changed in the book. If space had permitted, it 
would have been interesting to have had more discussion of the nature and 
character of international disputes and the disputing process.* More discus- 
sion of the binding effect and enforcement of World Court and other 
judicial decisions might have been helpful; Article 36(2) of the Court’s 
Statute and Article 94 of the UN Charter could usefully be added to the 
appendix. Since I was particularly impressed by the author’s common sense 


21 have briefly raised some of these points in Bilder, An Overview of International Dispute 
Settlement, 1 EMORY J. INT’L DISPUTE RESOLUTION 1 (1986). 
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and judgment, I would have welcomed a fuller discussion of any ideas he 
might have for improving the present situation. Any revised edition, of 
course, will have to take account of the Nicaragua case? and its repercus- 
sions, including the U.S. refusal to comply with the decision, the U.S. with- 
drawal from the Court’s compulsory jurisdiction and the apparent move 
toward greater use of the Court’s special Chamber procedures.* 

In brief, I think that Merrills has written a fine and very useful book that 
will help focus attention on the important subject of international dispute 
settlement, and for which we all—students, teachers and practitioners—are 
in his debt. 


RICHARD B. BILDER 
Board of Editors 


Die Intervention vor dem Internationalen Gerichtshof. By Wolfgang Fritzemeyer. 
Baden-Baden: Nomos Verlagsgesellschaft, 1984. Pp. 216. Index. DM 49. 


Three recent cases before the International Court of Justice have drawn 
attention to the procedure of third-party intervention before the Court 
drovided for in Articles 62 and 63 of the onr s Statute: the two Libyan 
Continental Shelf cases and the Nicaragua case.! However, even the two 1984 
decisions of the Court, which were handed down after Fritzemeyer’s work 
vent to press, have left many problems unresolved. Since few clear guide- 
ines exist for i interpreting Articles 62 and 63, Fritzemeyer begins with an 
extensive overview of questions regarding intervention in general and how 
‘hird-party intervention is shaped in different national legal orders. There 
“ollows a detailed description of the development of intervention in interna- 
ional procedural law. The author seeks to identify general principles of law. 
The notions that the procedure of third-party intervention serves judicial 
economy and that courts should be enabled to base their decisions on as 
nuch information as possible are regarded by Fritzemeyer as such “general 
principles of law” (p. 45). Furthermore, national intervention procedures, 
as well as provisions on intervention found in various international arbitra- 
-ion treaties, are considered useful aids in interpreting Articles 62 and 63 (p. 
30). This approach flows logically from the ICJ Statute, which does not 
define the concept of intervention, but rather presupposes it. Nevertheless, 
one may find Fritzemeyer’s preliminary remarks on intervention in national 
aw and international procedural law somewhat lengthy. They consume 


3 Military and Paramilitary Activities in and against Nicaragua (Nicar. v. U.S.), Merits, 1986 
ICJ] Rep. 14 (Judgment of June 27). 

* See, e.g., the recent symposium on the Nicaragua decision in the January 1987 issue of this 

Tournal and THE INTERNATIONAL COURT OF JUSTICE AT A CROSSROADS (L. Damrosch ed. 
1987). 

! Case Concerning the Continental Shelf (Tunisia/ Libyan Arab Jamahiriya), Application to | 
Intervene, 1981 IC] Rep. 3 (Judgment of Apr. 14); Case Concerning the Continental Shelf 
@Libyan Arab Jamahiriya/Malta), Application to Intervene, 1984 ICJ Rep. 3 (Judgment of 
Mar. 21); and Military and Paramilitary Activities in and against Nicaragua (Nicar. v. U.S.), 
_ Declaration of Intervention, 1984 IC] Rep. 215 (Order of Oct. 4). 
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almost half of the volume (appendix excluded), which is supposed to deal 
with intervention before the IC]. 

The second part of the work (pp. 83 f-) deals directly with the procedure 
of third-party intervention before the International Court of Justice. Most 
of the problems dealt with here remain unresolved even after the Court’s 
recent decisions regarding Italy’s and El Salvador’s applications to intervene 
(1984). However, one might infer from these decisions, with their emphasis 
on the autonomy of the original parties, a certain reluctance on the part of 
the Court to admit third-party interventions. In reviewing the intervention 
procedure provided for in Article 62, Fritzemeyer considers it as still an 
open question whether a would-be intervenor must establish a jurisdictional 
link between itself and the parties, or, more particularly, whether the origi- 
nal parties must, in one way or another, consent to the participation of the 
third party. While Article 62 does not so provide explicitly, Fritzemeyer 
demonstrates that the requirement of a jurisdictional link can be under- 
stood as flowing from the principle of consent, which is fundamental to 
international jurisdiction and is thus an implied condition of admissibility (p. 
93). Fritzemeyer rejects the existence of the IC]’s incidental jurisdiction (see 
Articles 36(6), 41, 60 and 61 of the Statute; Article 80 of the Rules) as an 
argument for rejecting the requirement of consent. Rather, he sets forth the 
principle of reciprocity (Article 36(2)) and the economy of the judicial 
process as arguments for the jurisdictional link. Through third-party inter- 
vention, unnecessary additional proceedings can be avoided; this reasoning 
would not apply to proceedings that would not be independently admissible 
anyway (p. 101). 

The author points out that even stricter conditions for the admissibility of 
an intervention apply when the Court’s jurisdiction is based on a special 
agreement. This assertion seems to be affirmed by the recent decisions of 
the IC]. 

Fritzemeyer understands the concept of genuine intervention as referring 
to the legal effect of an admissible intervention. In this sense, it must be 
clear from the application that the would-be intervenor is willing to accept 
the binding force of the judgment even in case of an undesired result (p. 
112). Under the heading “Legal Effects of the Admitted Intervention” (pp. 
132 ff-), Fritzemeyer assumes the intervenor to have a “‘functionally limited 
party status.” He does not believe the intervenor derives particular proce- 
dural rights from its general position as a “party” or from provisions using 
this term in the Statute and the Rules of the ICJ; rather, the author bases his 
conclusions on the concept of genuine intervention, as well as on the par- 
ticular nature of the party status sought. To a certain extent, this functional 
approach brings Fritzemeyer closer to those scholars and dissenting judges 
(see the Malia case) who see nonparty intervention as permissible under 
Article 62. Expressing doubt about ascribing full-fledged status as a party 
—equal to that of the original parties—to an intervenor, Fritzemeyer nev- 
ertheless regards the latter as a “party” for the purpose of imposing the 
binding force of judgments pursuant to Article 59. 

Intervention based on interpretation of a multilateral convention was at 
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issue when the Court rejected E] Salvador’s Declaration of Intervention of 
October 4, 1984. Fritzemeyer considers intervention on this ground pursu- 
ant to Article 63 of the Statute as a special form of the general intervention 
provided for in Article 62. The Court’s restrictive understanding of the 
“right” to intervene under Article 63 in the El Salvador case affirms this 
view to a certain extent. 

Fritzemeyer further comments upon the limited. procedural status of the 
intervenor in an Article 63 proceeding and on the extent of the judgment’s 
binding force. The author stresses the object of obtaining a uniform inter- 
pretation of multilateral conventions. Thus, he understands Article 63 as 
binding the third state to the construction given in the judgment, not only in 
the particular case, but generally and erga omnes, with regard to all other 
parties in question (p. 166). 

The volume ends with a discussion of the participation of third parties in 
the advisory opinion procedure and of the possibilities de lege ferenda for 
third parties to participate. 

Fritzemeyer’s plainly written dissertation is a valuable guide for anybody 
dealing with the procedure of third-party intervention before the ICJ. The 
book may also serve as a useful basis for studying the three recent IC] 
decisions involving third-party intervention. It should again be stressed that 
the volume has not become outdated as a result of the two ICJ decisions of 
1984, even though the author was not able to take them into account. 


JULIA B. KOKOTT 
Max Planck Institute for Comparative Public Law 
and International Law, Heidelberg 


sovereign Statehood: The Basis of International Society. By Alan James. London, 
Boston, Sydney: Allen and Unwin, 1986. Pp. xvi, 288. Index. $37.95, 
cloth; $14.95, paper. 


This is the second volume in a series of monographs edited by Paul 
Wilkinson devoted to explicating and exploring key concepts in interna- 
zional relations. The series grew out of the editor’s sense that although a 
consensus existed among international relations scholars identifying the key 
concepts in the field, this consensus did not always extend to the meaning of 
the concepts. The editor also felt that insufficient attention had been given 
zo the origins and development of the concepts and that there had not been 
adequate efforts to relate the concepts to the actions and thoughts of partici- 
Dants in international relations. 

Alan James, Professor of International Relations at the University of 
Xeele, accepted the challenge of attempting to correct this situation with 
-espect to sovereignty and sovereign statehood, arguably the most basic 
concept in international relations. He has produced a thoughtful, careful 
and tightly reasoned monograph, 

James briefly traces the concept of sovereignty to the breakup of ie 
Roman Empire, the papacy’s loss of universal authority and the emergence 
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of the modern state system. He highlights the importance to the develop- . 
ment of the concept of the writings of Jean Bodin and Thomas Hobbes. 
James describes sovereignty as “constitutional independence,” which 
means “‘that a state’s constitution is not part of a larger constitutional ar- 
rangement” (p. 25). According to James, this formal, legal criterion can 
easily be ascertained from the practice of states. Sovereign states, in his view, 
inevitably possess territory, people and government. The type and effective- 
ness of the government is irrelevant to the possession of sovereignty, as is 
the absolute or relative strength of the state. The only issue is whether or 
not the state is constitutionally apart, not contained within a broader con- 
stitutional scheme. A territory that meets this criterion is eligible to partici- 
pate regularly and fully in international relations. States exercise this capac- 
ity for participation to varying extents and with differential effectiveness. 
The internal corollary of “constitutional independence” is supremacy. 

In James’s view, sovereignty is “a legal, absolute, and unitary condition” 
(p. 39). It is legal because constitutional independence is a matter of law. It is 
absolute because sovereignty is either present or absent. It is unitary because 
sovereignty cannot be possessed simultaneously by a state and its component 
entities. 

Defining the concept, explicating the definition and showing how it is 
applied in international relations occupy about one-third of the book. Most 
of the remaining two-thirds is devoted to dealing with what the author 
describes as quandaries and quarrels. In these sections James argues against 
definitions of sovereignty or statements about the concept by various com- 
mentators, scholars and officials. For instance, there is an analysis of how 
participation in international organizations or conditions of interdepend- 
ence or dependence do not diminish sovereignty as he has defined it. Al- 
though his arguments are virtually always cogent and convincing, they 
sometimes make tedious reading. 

The monograph is almost exclusively based on British and U.S. sources, 
and the former tend to receive slightly greater attention. It is primarily a 
political science or international relations treatise. It contains very few refer- , 
ences to legal issues or cases. Those who are primarily interested in legal 
matters will nevertheless find it useful because of its extensive analysis of 
writings about and practices concerning sovereignty. 


HAROLD K. JACOBSON 
Board of Editors 


Der Schutz der Privatsphäre gemåß Art. 8 EMRK. By Stephan Breitenmoser. 
Basel and Frankfurt am Main: Helbing & Lichtenhahn, 1986. Pp. 399. 
Sw.F.65. 


This is a most useful book for anybody who wants to inform himself about 
the case law of the European Commission and Court of Human Rights on 
Article 8 of the Convention. Offering critical comments as he goes along, 
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the author examines the different guarantees contained in Article 8 and 
describes the jurisprudence of the Convention organs. After some general 
discussion, there are sections that deal with private life (pp. 84 f-), sexual life 
(pp. 88 f), problems of marriage and family life (pp. 102 ff), corporal 
integrity (pp. 132 f.) and private life in prison (pp. 213 j7.). Protection of the 
domicile (pp. 252-303) and of correspondence (pp. 304—99) form the two 
other main chapters. For each topic, we are given a detailed description of 
the evolving jurisprudence of the European Commission and Court of 
Human Rights. 

If the reviewer, who has to admit his possible bias as a member of the 
European Commission of Human Rights, does not find the book fully satis- 
fying, this may be mainly due to the difficulties faced by the author. Given 
such an abundant and wide-ranging case law, it is, perhaps, nearly impos- 
sible to deduce the real trends. It may be that the author sometimes took asa 
Static situation what is in fact an evolving system of guarantees. The task was 
probably made even more difficult by the existence of the two organs, 
Commission and Court, which do not always speak with the same tongue, 
the Court intervening in relatively few cases, though, of course, with the full 
authority to render a final judgment. Sometimes one has the feeling that the 
author could have grasped the evolution more clearly had he tried to group 
the cases according to which ones contain important findings concerning 
Article 8, and which present rather summary dicta. 

The reviewer would suggest, for instance, that the discussion beginning 
on page 120 should have included the important Hendriks case. Beginning 
on page 112, the author seems to base his criticism of the Commission on 
case law that has been clearly overruled. ‘Today the Commission considers 
deportation of one family member as always interfering with the rights 
under Article 8(1}, even if the other family members may follow. Only 
under Article 8(2) can it be considered whether it would be easy for the 
whole family to take up residence abroad. It is certainly an overinterpreta- 
tion to deduce from the decisions that homosexuals may marry one another 
(p. 101). In fact, the Commission has rejected a similar case. The author 
could not yet take into account the Court’s important (and to this reviewer 
very disappointing) judgment in the Rees case, which denied a transsexual 
—one of the very tragic personalities, according to medical opinion—the 
right to human identity in accordance with his appearance (pp. 137 f). In 
the area of secret surveillance, the case of Leander, recently decided by the 
Court, is of great importance. 

As already stated, the book is a very useful source of information. How- 
ever, it does not go far enough to allow Article 8, one of the key provisions 
in the European Convention protecting human dignity, to be fully evalu- 
ated. Nevertheless, many specific suggestions made by the author should 
certainly be considered by the Convention organs. Since one hopes that will 
be done, the lack of an index and a table of cases is to be regretted. 


JOCHEN A. FROWEIN 
Heidelberg 


1988] BOOK REVIEWS AND NOTES 19] 


The Future of the Oceans: A Report to the Club of Rome. By Elisabeth Mann 
Borgese. Montreal: Harvest House, 1986. Pp. xvi, 144. Index. $9.95, 


paper. 
The New Order of the Oceans: The Advent of a Managed Environment. Edited by 


Giulio Pontecorvo. New York: Columbia University Press, 1986. Pp. 
xv, 277. Index. $30. 


Here are two books on oceans policy and the law of the sea by two 
prominent and experienced writers in this field. Each extols the work of the 
Third UN Conference on the Law of the Sea. Each develops the idea that 
the 1982 LOS Convention, negotiated at the conference, is but a halfway 
house on the way to a yet unseen new ocean regime. Each in its own way 
views with consternation U.S, oceans policy in the 1980s. From these com- 
mon themes, the works diverge in their style, content and vision of the 
future. 

Elisabeth Mann Borgese’s book is much more than a reiteration of the 
recent themes of ocean law and policy discussions. It is a book of vision, and 
a challenge to traditional thinking. She sees the oceans as a laboratory within 
which mankind can pursue new economic, political and social institutions. 
She celebrates the common heritage of mankind. She glories in the success 
of the third conference, not because it created a perfect system, but, as she 
says, because it set forth principles upon which to build a new system of 
economic and social relationships. 

Borgese organizes The Future of the Oceans into six chapters. Chapter 1, 
“Ocean Sciences,” is a short summary of recent scientific discoveries. The 
author concentrates on the global and interdisciplinary nature of scientific 
cooperation. She questions the use of science for purposes of national ag- 
grandizement. 

Chapter 2, “The Marine Revolution,” is about the new ocean technolo- 
gies and the economic uses of the sea. It focuses on aquaculture, energy and 
the mining of deep seabed metals. 

In chapter 3, “The Economics of the Common Heritage,” Borgese be- 
comes more controversial. She calls the oceans “a great laboratory for 
establishing a new order” (p. 44). She renews her call for an ocean develop- 
ment tax. She suggests that the pattern for mining the deep seabeds set forth 
by the Third Law of the Sea Conference should set an example for the 
future. And she sees the development of the exclusive economic zone not as 
an expression of nationalism, but as a transition from a laissez-faire ocean 
economic system to one of integrated economic ocean management on a 
multinational basis that transcends national boundaries. 

In chapter 4, “Constitution for the Oceans: Systems-Maintaining”’ and 
chapter 5, ‘Constitutions for the Oceans: Systems-Transforming,”’ Borgese 
reviews the text of the 1982 Convention. Chapter 4 is a discussion, more or 
less, of traditional law of the sea issues in traditional legal and policy terms. 
In this summary, one finds a useful and succinct overview that comes as a bit 
of a surprise in the wake of chapter 3’s controversial, if not to say radical, 
economic discussion. Chapter 5 reviews the new institutions to be estab- 
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ished pursuant to the 1982 Convention. This chapter abounds with confi- 
dence and optimism that these institutions, while admittedly imperfect, 
nonetheless set the stage for the promotion of the “common heritage” as 
“oreseen by the author. 

The book concludes with a sixth chapter entitled the “Philosophy of the 
Gommon Heritage.” In this chapter Borgese discusses the ideological and 
philosophical setting for the emerging new economic order as she sees it. 

Borgese’s book is stimulating, to say the least. This reviewer cannot help 
but say that if the conference did what Borgese said it did, and has the 
tmplications she’ says it has, it is no wonder that the Reagan administration 
sor perhaps any other administration that might have been elected in the 
Jnited States in 1980) saw fit to question the continuing U.S. participation 
m the negotiations. Furthermore, it is none too clear how she sees the 
transition from an ocean that is now full of national claims, to one that is 
soverned by the principles she espouses. The provocative thoughts in this 
“olume will raise the hackles of some. No matter what cne’s outlook may be, 
however, one’s thinking will be challenged. This is an eminently read- 
able book. 

The New Order of the Oceans, edited by Giulio Pontecorvo, stands in con- 
trast to Borgese’s book in many respects. It is a series of papers by eight 
zuthors. One of the most notable differences is the orientation in the 
Pontecorvo work toward the more immediate future, and toward the role of 
nation-states in ocean issues. At the same time, there is an underlying theme, 
zt least in Pontecorvo’s own writing in this volume, that corresponds with 
Borgese’s. That is, they share the view that the regime of the oceans articu- 
Eated in the 1982 Convention is a way station between “the freedom of the 
sea” and some new ocean system that is not yet understood. 

In the first chapter, Pontecorvo develops this idea. He notes that human 
perceptions of the oceans change. He recalls how quickly such changes come 
=bout. He suggests that the initial idealism associated with the “common 
heritage” was undermined during the conference as the economic realities 
of geographic advantage were realized. In chapter 2, Pontecorvo addresses 
the redistribution of income and wealth that occurred in the restructuring 
of the law of the sea~—which, of course, benefited the coastal states that were 
blessed with fisheries and hydrocarbons off their coasts. 

In chapter 3, Professor Oscar Schachter refines the thought that the law 
cf the sea is far from static, even those provisions designed to stabilize 
maritime claims that are found in the 1982 Convention. He stresses that 
while the Convention imposes standards and determines conduct, it remains 
1D be transformed by practice and interpretation. 

Chapter 4, by David Ross, is devoted to ocean science. Ross puts a gloss on 
zne of the more unfortunate parts of the 1982 Convention. As he says, 
` [T]he LOS treaty problems facing marine scientists may be even more 
zomplex than the research they are trying to perform” (p. 83). The Conven- 
zon promotes rigid, yet unpredictable, bureaucratic structures in which the 
narine scientific community must work at the international level. Nonethe- 
tass, Ross indicates that these negative aspects of the Convention may be 
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overcome by cooperation between marine scientists and coastal states 
anxious to exploit their marine potential. 

In chapter 5, Marne Dubs provides an overview of the myth and reality of 
deep seabed mining. For anyone who wants to know what went wrong and 
where we are heading in relation to deep seabed mining, this reviewer 
highly recommends this chapter. 

Chapters 6, 7 and 8 give us a different perspective. Written by Frank 
Njenga of Kenya, Andrés Aguilar Mawdsley of Venezuela and Hasjim Djalal 
of Indonesia, these chapters provide the reader with African, Latin Ameri- 
can and Asian viewpoints on the law of the sea from three of the most 
influential conference participants. It is useful to be reminded, as we are in 
these chapters, that the exclusive economic zone was an African proposal; 
and that the Latin Americans, despite their internal differences, maintained 
a common front during the conference so as to attain many objectives. 
Hasjim Djalal recounts the disappointment felt in the ASEAN countries 
when the United States decided not to sign the Convention. 

In chapter 9, Ambassador Thomas Clingan gives an overview of U.S. 
policy and strategies during the nearly 10 years of conference negotiations. 
Clingan is one of the few U.S. negotiators who labored from the beginning 
to the end of the conference. He is therefore well suited to provide a 
balanced and objective report of the U.S. position, its objectives and the 
changing evaluation of interests that went into the position as events un- 
folded. 

In the final chapter, Professor Jonathan Charney writes of the unfinished 
business of the conference. By unfinished business he means, essentially, 
issues not addressed such as Antarctica; issues dealt with ambiguously such 
as maritime boundaries; issues of customary law; and issues of an institu- 
tional nature such as dispute settlement, participation by international 
organizations and the role of political entities other than nation-states. 
Charney’s chapter is mostly a listing; nevertheless, it raises an intriguing set 
of questions. He posits that in the light of political and economic realities, 
the 1982 Convention’s life is likely to be- in the 20-—24-year range. It is 
interesting to contemplate whether by that time we will be taking up 
Charney’s unfinished business, or heading toward the new ocean constitu- 
tion foreseen by Borgese. 


DAVID A. COLSON 
U.S. Department of State 


Exclusive Economic Zone Claims: An Analysis and Primary Documents. By Robert 
W. Smith. Dordrecht, Boston, Lancaster: Martinus Nijhoff Publishers, 
1986. Pp. xiv, 501. Index. DfAl.350; $166.50; £112.25. 


The question whether international law now includes an institution called 
the 200-mile exclusive economic zone is no longer open to serious debate. 
The critical question is the legal content of the zone as it affects many 
different uses of the sea. On the level of customary law, the resolution of 
that question entails inquiry into state practice. On the level of conventional 
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law, the question also may involve an inquiry into the interpretive practice 
of the parties or, more broadly, of the many states that assert or maintain a 
general policy of respecting the provisions of the 1982 Convention on the 
Law of the Sea regarding matters such as the exclusive economic zone. For 
those interested in this question, this new book is an exceedingly valuable 
addition to their library. 

Over three-quarters of the book sets forth the primary national laws and 
instruments of 73 countries regarding the exclusive economic zone. In so 
doing, it documents the rapid absorption into state practice of a legal insti- 
zution, affecting one-third of the oceans, that did not exist, as such, prior to 
zhe commencement of the Third UN Conference on the Law of the Sea. If 
only as a convenient reference tool, this compilation would in itself justify 
zhe substantial cost of the volume for many users. Other compendiums are 
more difficult to use and may not be as up-to-date. Indeed, one hopes means 
will be found to keep this work current. 

The book contains much more than primary sources to commend it. The 
told-out map of 200-mile maritime claims as of May 1985, carefully distin- 
zuishing claims of territorial seas, exclusive economic zones and fishing 
zones, is an extraordinary piece of work. It makes clear to any student of the 
subject that the future of global navigation and communication may now be 
more dependent on the substance of the regime within 200 miles than on 
zhe geographic limits of coastal state jurisdiction. The caution of coastal 
states in extending the economic zone regime into the waters of semi- 
=nclosed seas in some regions such as the Mediterranean, Aegean, Black and 
Red Seas and the Persian Gulf is vividly contrasted with the aggressive 
assertion of that regime in the Caribbean Sea and in South and East Asia. 

The first 60 pages are filled with useful analysis. The two annexes and 
:hree graphs indicating the number of different types of claims made in 
different years illustrate the intimate relationship between the Law of the 
3ea Conference and the actual behavior (or at least claims) of states. Indeed, 
zhe author points out that a number of discrepancies between national 
egislation and the 1982 Convention are due to the fact that the laws en- 
acted during the negotiations were based on earlier negotiating drafts of the 
Sonvention. One is left to ponder how state practice might have developed 
f the chairmen of the conference committees charged with issues of coastal 
state jurisdiction had been less willing to rely primarily on tentative results 
of informal negotiations for their successive negotiating texts. 

One of the most fascinating parts of the analysis involves a discussion of 
zlaims that have been retracted as a result of the Convention, in particular 
dy the explicit substitution of 12-mile territorial seas and 200-mile economic 
zones for territorial sea claims that previously extended up to 200 miles. 
While the number is small, this is the first evidence in this century of a 
-eversal of the trend toward ever broader assertions of coastal state jurisdic- 
ion as a-matter of both geographic and substantive limits. In this respect, 
she Convention may have achieved what protests, threats, economic retalia- 
vion and occasional military confrontations failed to achieve. 
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The seven tables provide useful analytical summaries of coastal state 
claims. Perhaps the most intriguing is the table that compares exclusive 
economic zone claims with the provisions of the 1982 Convention in seven 
substantive categories. As one examines the data and related texts, one may 
ponder again whether the cost of denying the Convention nearly universal 
ratification is too high. 

To appreciate the utility of a tabulation that courageously eschews the 
ubiquitous “‘maybe”’ of legal analysis, one need not agree with every one of 
the summary conclusions conveyed in tabular or graphic form, or for that 
matter in the textual analysis. Intricate legal issues are involved in deter- 
mining the nature and content of a particular claim. The reader is free to 
consult the primary sources in the same volume. 

This reviewer, for example, has consistently disagreed with the tendency 
to regard Argentina’s 200-mile claim as a territorial sea. To be sure, that is 
what the Argentine law calls it. What matters, however, is that the Argen- 
tine law (as the author notes) expressly respects freedom of navigation and 
overflight in the zone. This would seem to bring the claim closer to an 
exclusive economic zone and to respect for the requirements of interna- 
tional law than the nomenclature might suggest. While according a different 
meaning to a widely used term of art is not the most desirable form of 
draftsmanship, Argentina is free to give the zone any name it pleases for 
internal purposes.’ 

It is this kind of difficulty that the author has attempted, with substantial 
success, to resolve through analysis, footnotes and, of course, the incorpora- 
tion of primary sources. One must bear in mind that the nature of the 
task—a documentation and brief analysis of national economic zone claims 
—necessarily limits its scope. If one does not bear in mind these limitations, 
one might be (unintentionally) misled. 

For example, Canada’s assertion of pollution jurisdiction beyond the ter- 
ritorial sea is absent from various compilations, presumably because the 
claim was not characterized as an exclusive economic zone, although it 
undoubtedly influenced the content of the economic zone regime at the 
conference. The exclusion from the relevant compilation of West Ger- 
many’s mindless extension of the territorial sea is presumably based either 
on the claim’s very limited application to a specific area or on the charitable 
assumption that. the claim can be justified by an imaginative application of 
special rules regarding roadsteads. To solve all problems of this sort would 
be to expand the endeavor into a multivolume analysis of all types of coastal 
state claims. 

The author and publisher should be congratulated for annexing texts 
from both part V (Exclusive Economic Zone) and part VII (High Seas) of the 


' Article 310 of the Law of the Sea Convention, on declarations and statements made with z 
view to harmonizing national law with the Convention, in effect confirms this. One of it: 
purposes was to facilitate ratification by states that had used nomenclature in earlier nationa. 
laws that has been superseded by new terminology in the Convention such as “exclusive 
economic zone” and “archipelagic waters.” 
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Convention. They provide a convenient and appropriate frame of reference - 
Sor comparing coastal state claims, and properly reflect the fact that much of 
the high seas regime is incorporated by reference into the economic zone 
regime. Still, the precise scope of coastal state jurisdiction with respect to at 
least two matters (regulation of pollution and marine scientific research) 
emerges from other parts of the Convention. Because the Convention de- 
fines the continental shelf in terms of an alternative 200-mile limit, various 
provisions regarding the continental shelf, for example, with respect to 
crilling, living resources, and cables and pipelines, are also relevant. The 
crovisions regarding compulsory settlement of disputes are fundamental 
aspects of the balance struck on navigation and pollution, whose omission 
fom national policy and legislation is significant in any comparison with the 
Convention.” Again, bearing in mind limitations of space, scope and cost, 
second best” may in fact be the best choice. 

The leading maritime powers of any given time have usually assumed 
muuch of the burden of ensuring that the world’s ships have access to ade- 
quate hydrographic charts and other information pertaining to navigation. 
-a this century, those employed by the Office of the Geographer of the U.S. 
—epartment of State have worked diligently to extend that custom to in- 
c ude information regarding the political geography of the sea, reflected 
both in government and personal publications. As a result, we have all 
benefited from their knowledge, skill and access to information. In this new 
book, Robert Smith ably contributes to a worthy tradition established by his 
predecessors that one hopes will be continued as he assumes different re- 
sponsibilities. 

BERNARD H. OXMAN 
Board of Editors 


Managing the Ocean: Resources, Research, Law. Edited by Jacques G. 
Richardson. Mt. Airy, Md.: Lomond Publications, Inc., 1985. Pp. xv, 
407. Index. $28.95. 


This book’s large subject and optimistic theme suggesting that the oceans 
œn really be managed contains 35 essays by authors from 17 countries and 
tree international organizations. Only two of the authors are from the 
United States; three are from the Soviet Union. Most of the essays were 
previously published in less widely distributed UNESCO publications but 
mew are made available in this third volume in a series of UNESCO-spon- 
s-red works edited by Jacques G. Richardson, former editor of the 
UNESCO journal, Impact of Science on Society. 

Each essay is a plainly stated review of a particular subject, event or 
problem, without footnotes, and followed by an occasional reference or end 
note. One is a collage of cartoons illustrating the creation, life and fate of a 
sand dune. Another reviews the contribution of satellites to mapping the 


` See Statement by Expert Panel: U.S. Policy on the Settlement of Disputes in the Law of the Sea, 81 
ABIL 438 (1987). 
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oceans. The value and drama of submarine archaeology in Alexandria, 
Egypt, is explained. Indeed, there is something about every significant field 
of inquiry in oceanography and marine science. These essays review and 
explain the latest advances in science and technology and are well written 
and nicely illustrated. Occasionally a value judgment intrudes. For example, 
Dr. Frank Barnaby, in a review of naval power, concludes that “superpower 
naval activity is the greatest threat to world security” (p. 370). 

The ill-starred law of the sea conferences are reviewed somewhat incom- 
pletely by René-Jean Dupuy of France, and by M. C. W. Pinto of Sri Lanka. 
They both conclude that the failure to achieve agreement is tragic. Given 
the lofty goals of UNESCO, and the interests of Third World scientists and 
other scholars supported by it, these social science essays are understandably 
biased in favor of maximizing an international ocean regime. 

Professor Dupuy’s essay on the impact on the law of the sea discussions of 
theories on a new international economic order highlights the legal theme 
in the volume. He correctly notes that the discussions beginning in 1974 
must be considered in the light of the discussions that same year that led to 
the Charter of Economic Rights and Duties of States. The motivations that 
lead many nations to support proposals that rich countries contribute to 
poor countries are clear. It is by no means certain, however, that contribu- 
tions by rich countries (which harbor poor as well as rich inhabitants) to 
poor countries (which harbor wealthy people as well) necessarily make a 
better world. The case for the provisions on redistribution of wealth in the 
Law of the Sea Convention is not convincingly argued. 

Without discernible misgivings, each author supports proposals in the 
Law of the Sea Convention that are objected to by the United States. Surely, 
in a volume purporting to cover all significant matters of ocean manage- 
ment, there is room for explaining key disputes, and why some nations, 
including the United States, do not invariably see a “‘duty to cooperate” (see 
essay by Maria Eduarda Goncalves, p. 242). Is a mandatory transfer of 
advanced technology to those lacking the skills to use this technology lawful, 
or wise (p. 275)? Answers to these issues are clear to the authors, but an 
intelligent reader may not be so easily persuaded. 

This volume is readable and interesting. Insofar as political judgments are 
concerned, the reader should recognize and understand the premises of the 
writers. 


GORDON B. BALDWIN 
University of Wisconsin—Madison Law School 


Transboundary Air Pollution: International Legal Aspects of the Co-operation of 
States. Edited by Cees Flinterman, Barbara Kwiatkowska and Johan G. 
Lammers. Dordrecht, Boston, Lancaster: Martinus Nijhoff, 1986. Pp. 
xviii, 372. Indexes. Df1.199; $91.50; £65.95. 


The traditional conception of international environmental problems is 
that they arise from pollutants spilling over the border of one country into 
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=nother. Most of our experience has been in trying to control transfrontier 
pollution. Today, acid deposition and toxic pollution from longer range 
=tmospheric transport are major problems facing countries. Increasingly, 
~owever, transboundary air pollution is only a small part of the serious 
=nvironmental problems we face today such as tropical deforestation, loss of 
ziological diversity, degradation from hazardous and nuclear waste disposal, 
and climatic change induced by greenhouse gases. These problems in sub- 
szantial part challenge the traditional transfrontier framework. In address- 
ng these, as well as the important air pollution problems, it is useful to have 
clearly before us a review and critique of the agreements and regimes that 
we have already established to control transboundary air pollution. This 
took is intended to provide that. 

Transboundary Air Pollution is a collection of essays focused on the interna- 
tonal agreements, bi- or multilateral regimes, and private international law 
remedies for controlling transboundary air pollution, particularly acid rain. 
The book addresses these issues by regions: North America, Western Eu- 
rope, Central and Eastern Europe, Africa and the developing world. There 
<~e also two chapters devoted to the global problem of controlling emissions 
o2 chlorofluorocarbons to protect the ozone layer. The collection will be of 
-terest to all specialists in international environmental law. Its high price 
may make it less accessible to others. 

The collection is unusual in that it begins with a technical explanation of 
the causes of transboundary air pollution, written by Alcamo, a researcher 
et the International Institute for Applied Systems Analysis in Vienna, and 
Bunca, an engineer in Verona. In their presentation, the authors use 
graphs, simple diagrams and a chemical reaction formula, which may tempt 
sme readers to skip the chapter. This would be a mistake. The authors 
provide a clear and useful explanation of the technical dimensions of trans- 
Eoundary air pollution, which is relevant to controlling it. This is followed 
k” a chapter by Gündling, which provides technical legal analysis of the 
provisions of the Convention on Long Range Transboundary Air Pollution 
cf the Economic Commission of Europe. 

The next three chapters explore transboundary air pollution in the North 
#.nerican context. In chapters 3 and 4, Murphy and Handl analyze prior 
a-d existing legal arrangements for controlling air pollution between Can- 
aza and the United States. While Murphy is relatively sanguine about their 
p<tential for addressing present problems, Handl argues that a new “‘com- 
peehensive air quality agreement” is “indispensable” and that in the long 
te-m we will have to establish new institutional arrangements to address the 
problems (p. 64). Both pieces are well researched and carefully crafted. It. 
would have been useful, however, to explore the potential role of the Inter- 
national Joint Commission in controlling air pollution, especially acid depo- 
sition. The recent findings that airborne transport of toxic pollutants, in- 
ccading PCBs and other banned pollutants, constitutes one of the major 
pzllution problems facing the Great Lakes,’ and maybe other border areas, 


T U.S. NATIONAL RESEARCH COUNCIL, ROYAL SOCIETY OF CANADA, THE GREAT LAKES 
W.sTER QUALITY AGREEMENT: AN EVOLVING INSTRUMENT FOR ECOSYSTEM MANAGEMENT 
(1235). 
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raise issues that may need to be addressed by agreements and institutions 
whose jurisdiction extends beyond air quality control. 

In chapter 5, Applegate and Bath, a civil engineer and a political scientist, 
provide a fascinating and refreshingly frank account of the difficulties en- 
countered in controlling air pollution in the El Paso and Ciudad Juarez 
airshed. As Kiss comments in the last chapter, they demonstrate how inter- 
national borders can become convenient excuses for inaction, a phenome- 
non not confined to the Mexican/U.S. border. 

The next five chapters examine efforts to control transboundary air pol- 
lution in Western Europe. Bothe supplies an overview of national and inter- 
national regulatory instruments, while Ercman gives us a good record of the 
activities of the Council of Europe and the European Economic Community. 
Broms lays out a technical explanation of the provisions of the Nordic 
Convention on the Environment; Phillips provides an excellent in- 
quiry into the implementation of the Nordic Convention. Phillips questions 
whether the Convention has had a significant impact, and suggests ways to 
improve implementation of its objectives. These include granting the right 
to individuals and environmental organizations to sue polluters to prevent 
future harm and to receive compensation (p. 165). In chapter 10, Bunge sets 
forth an informative review of bilateral efforts between France and West 
Germany to control border pollution. 

A review of efforts in the socialist countries of Europe to control trans- 
boundary air pollution appears in chapters 11 and 12. Vukas writes from the 
Yugoslav perspective, while Sommers writes from the Polish. Sommers’s 
review of the activities of the Council of Mutual Economic Assistance in the 
environmental area and the bilateral Polish agreements for controlling air 
pollution is informative. 

In chapter 13, Okidi examines the issues from the perspective of the 
developing countries. He argues that environmental conservation and eco- 
nomic development must proceed together and he reviews the initiatives 
under way to implement this. His outline of initiatives in Africa is especially 
useful. 

In the first of the two chapters on the global problem of depletion of the 
high-level ozone layer, Williams analyzes the efforts to regulate chlorofluo- 
rocarbons on the basis of available scientific evidence and foresees a trend 
toward deregulation; recent developments cast doubt upon this interpreta- 
tion. In the second chapter on the subject, Rummel-Buska sets forth the 
history of the negotiations for the Convention on the Protection of the 
‘Ozone Layer and a technical analysis of its provisions. 

In chapter 16, Rest considers questions of responsibility and liability for 
transboundary air pollution. He provides a careful, if inconclusive, review of 
international law relevant to liability for environmental injury, and a useful 
examination of domestic judicial decisions within Western Europe on com- 
pensation under private law in cases of transfrontier pollution. 

The last two chapters, by Vukas and Kiss, contain concluding observa- 
tions on the theme. Kiss’s chapter is essential reading for the book, for it 
attempts to integrate the disparate chapters into a cohesive framework. It 
could usefully be treated as an introductory essay to the volume. 
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The book is noteworthy for containing under one cover a review of 
regional and bilateral efforts to control transboundary air pollution on 
several continents as well as information otherwise difficult to locate. As 
with any multiauthored volume, some chapters are much better and more 
aseful than others. The several that explore in detail how agreements are 
actually implemented are especially significant contributions to the litera- 
zure and should be read by anyone interested in the practice of international 
aw or international relations generally. 


EDITH BROWN WEISS 
Georgetown University Law Center 


«cid Rain and Friendly Neighbors: The Policy Dispute between Canada and the 
United States. Edited by Jurgen Schmandt and Hilliard Roderick. Dur- 
ham: Duke University Press, 1985. Pp. 332. Index. $45. 


We are faced with dead and dying lakes, fish and forests; reduced agricul- 
:4ral yields; and the destruction of priceless works of art. Still unknown are 
ze long-term effects on human health and on microorganisms essential to 
continuation of the earth’s life cycle; the synergistic effects of airborne 
emical compounds; the specific sources of the pollution; the ability of soils 
and bodies of water to absorb acid rain deposition without permanent dam- 
aze; and the most appropriate methods and costs of control. It is difficult to 
taduce political action in the face of uncertainty about the scientific and 
ezonomic impact of pollution and the regional nature of the damage. More- 
over, interest group pressure is powerful, and our political systems are not 
geared to facilitating binational problem solving or to allocating the costs of 
control equitably and cutting political ties to other, unrelated, issues. A 
substantial commitment to new research and monitoring is needed, to- 
gzther with an immediate strengthening of controls while work is under way 
to develop and test longer term solutions. 

Schmandt, a public-policy specialist, Roderick, a physicist, and a team of 
15 graduate students present a masterful analysis of the policy problems 
raised by acid rain in the United States and Canada. While it is detailed, the 
d scussion is clean, objective, understandable and compelling. Weaving 
substantive and institutional factors into their analysis, the authors skillfully 
portray the controversy’s multifaceted nature. They show an obvious com- 
rand of the numerous components of the acid rain controversy. They 
ceftly describe the interplay of science and policy, singling out a pressing 
problem in this area: the many important unanswered scientific questions 
tzat make those in a position to act reluctant to adopt proposed solutions. 
Az=knowledging the significant gap in critical information, the authors nev- 
ertheless are persuasive in urging that policymakers in the United States and 
Ganada not delay in adopting much more stringent control measures for 
SO». and NO,, the precursors to acid rain. 
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Many obstacles stand in the path of the imposition of further controls. A 
multitude of governments and agencies in the two countries are involved. 
The book contains both an excellent overview and a more detailed picture 
of the incredible complexities involved in this aspect of the issue, including 
past and present cooperative efforts. Many governments have a stake in the 
resolution of this problem, yet it is clear that an ecosystem approach, which 
would largely ignore political boundaries, is essential. 

Also stalling abatement action is our current inability to trace acid rain to 
its source. The industries accused of creating acid rain argue against costly 
control measures because a causal relationship between their operations and 
acid rain has not been established. At present, policymakers must confront 
the difficult task of considering industry controls based only on circumstan- 
tial evidence of contribution. The authors make it clear, however, that 
scientists will soon develop tracing methods. 

Scientific uncertainty regarding the effects of acid rain sets up another 
major barrier in the road to political action, according to the authors. 
Unlike other environmental problems, acid rain has not been definitively 
linked to damage to human health, although such a link is suspected. Effects 
on human health were the driving force behind the relatively speedy action 
taken by the U.S. Congress in response to air and water pollution. Estab- 
lishment of a similar link for acid rain would hasten political action. 

When legislation on air and water pollution was initiated and enacted in 
the United States, a strong national consensus existed in favor of decisive 
and immediate action. Such a consensus, which would help to create a 
situation of much lower political risk for elected officials, has not emerged 
regarding acid rain. Canada is engaged in a massive and effective lobbying 
effort in the United States to raise acid rain consciousness. Realizing the 
crucial role of U.S. policy, given the origin of Canada’s acid rain damage, 
Canadians are working hard to influence U.S. policymakers and the general 
public. 

Much research remains to be funded and conducted on this relatively new 
problem. Without unequivocal research data, elected policymakers are re- 
luctant to make decisions that will anger powerful special interests when the 
need for action may not be appreciated by their other constituents. In 
addition to exercising raw political power, opponents of control] have per- 
suasively argued that the costs of control exceed the uncertain benefits to be 
gained. 

The intransigence of the Reagan administration on the acid rain issue is a 
recurrent theme of the book. The authors do not judge, but they point out 
the unwillingness of President Reagan and others in his administration 
(except William Ruckelshaus) to acknowledge the problem. As a result, the 
United States has not taken any significant action to solve it, except to 
sponsor more research. The fact that the United States is primarily an 
exporter of acid rain strongly influences Reagan’s policy position. A com- 
paratively small amount of acid rain comes from Canada to the northeastern 
United States—the bulk of it moves from south to north (and from west to 
east). The Reagan administration is not inclined to impose huge costs on 
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J.S. industry to solve what it sees as primarily Canada’s problem, and 
Canadian efforts to seek solutions cooperatively have repeatedly been re- 
buffed. 

One chapter addresses the advantages and disadvantages of making acid 
tain policy through the Canadian court system. Limitations include judges’ 
tendencies to have nationalistic mind-sets, the difficulty of enforcing judg- 
ments across international boundaries and the lack of enforceable interna- 
Honal law. Also problematic are Canada’s standing rules, which, unlike 
those in the United States, preclude virtually all foreign participation save 
that of attorneys general in some cases. Archaic Canadian class action stat- 
ites render a theoretically sound approach useless. As always, the costs of 
l tigation are high, discouraging many from pursuing legitimate claims. 
another major obstacle is the total lack of federal environmental protection 
authority in Canada, which results in a fragmented, localized, hence inade- 
zuate approach to problem solving. 

On the positive side, successful tort cases may create pressure for reform. 
The publicity surrounding such cases can be effective in causing the public 
and, as a result, policymakers, to assign higher priority to this emerging 
environmental issue. The U.S. court system and regulatory agencies are 
much more receptive to this kind of litigation and intervention, but the 
Eamitations mentioned above, as well as the costs of litigation, remain, in 
many cases, insurmountable obstacles. 

In spite of these difficulties, the authors express some optimism about the 
ability of the United States and Canada to work together to find and imple- 
ment solutions to the acid rain problem. Increasingly, they agree on the 
eds to be achieved though much disagreement remains on the appropriate 
means to be used. Realistic about the obstacles discussed above, they cite 
saccessful past and present joint efforts in other areas of endeavor. 

Despite the many unanswered scientific questions, a growing number of 
scientists are convinced that acid rain, if unabated, may bring about irre- 
versible and therefore extremely grave environmental consequences. For 
this reason, the authors urge that policymakers must hasten to impose much 
more stringent controls. It is a dynamic problem that requires a dynamic 
sclution—one that changes as new facts and control methods are dis- 
covered. 

Acid Rain and Friendly Neighbors is useful not only because of the particular 
issue discussed but also because it helps to establish an analysis of and a 
process for solving other serious environmental problems. It raises issues 
common to many of these problems: the inability of policymakers to engage 
it long-term planning and the fact that political borders block problem 

s-lving. If the United States and Canada succeed in effectively controlling 
acid rain, their efforts will provide a model on which policymakers world- 
v de may build in searching for solutions to the increasing number of 
problems that ignore political boundaries. 


‘TRACY DOBSON 
Michigan State University 
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The Faces of Justice and State Authority: A Comparative Approach to the Legal 
Process. By Mirjan R. Damaska. New Haven and London: Yale Univer- 
sity Press, 1986. Pp. xi, 247. Index. $26. 


The title of this book is directly reminiscent of Sybille Bedford’s The Faces 
of Justice, which, since its appearance in 1961, has become a classic of com- 
parative law.’ The similarity, however, is deceptive. While both books are 
about legal procedure, they approach the topic from opposite directions. 
Bedford’s book, as its subtitle makes clear, is “a traveller’s report” from the 
courtrooms of Europe, an impressionistic portrayal of criminal procedure 
for a general audience. Mirjan Damaska’s treatise, in contrast, is a sophisti- 
cated attempt to build a theoretical framework for comparative studies of 
the legal process. 

Traditionally, comparativists have viewed forms of legal process as char- 
acterized by a fundamental dichotomy between continental (civil law) pro- 
cedure as inquisitorial, or dominated by judges, and Anglo-American (com- 
mon law) procedure as adversarial, or run by the parties. Of course, this is a 
dangerously overgeneralized picture. Comparative scholarship has increas- 
ingly distinguished different kinds of procedure (e.g., criminal and civil), its 
phases and its forms in individual countries. As a result, a more refined and 
accurate picture has gradually emerged. Nevertheless, comparativists con- 
tinue to work within the parameters of the inquisitorial/adversarial di- 
chotomy. 

The study by Damaska is the result of dissatisfaction with this traditional 
mold, which, in his view, fails to capture much of the essence of procedural 
forms (pp. 3-6). As an alternative, he presents a set of more complex catego- 
ries based on attitudes towards state authority and on concepts of govern- 
ment (pp. 8~12). Despite its division into six chapters, the book consists of 
three substantive parts. In the first and second, Damaska develops two 
allegedly independent pairs of theoretical procedural models (chs. I and II, 
and I-V). In the third part, he combines them and applies them to various 
examples (ch. VI). 

The first pair of models juxtaposes two structures of state authority that 
express two “ideals of officialdom” (p. 16). The “Hierarchical Ideal” is 
essentially a version of the classical model of bureaucracy. Professionaliza- 
tion of officials and long terms of office lead to specialization and routiniza- 
tion, which generate emotional disengagement and institutional thinking. 
Decisions are seen as acts of institutions rather than of people, who remain 
mostly anonymous. The organization in tall pyramids of authority entails a 
division of labor under which lower officials deal with, and shield their 
superiors from, the factual details, while the higher echelons decide the 
broad questions. The pronounced hierarchy promotes a strong sense of 
uniformity and order. This, in turn, fosters a preference for technical 
standards of decision making, a “logical legalism” (p. 23) that values logical 


' Damaška borrowed the title to express his admiration for Bedford's book (p. xi). 
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consistency more highly than individual justice (pp. 18-23). These general 
characteristics of the “Hierarchical Ideal” lead to particular procedural 
-eatures. For example, the stratification of authority suggests division of the 
adjudication process into a series of stages, invites regular superior review 
and thus de-emphasizes a concentrated trial event. The resulting piecemeal 
adjudication is held together by an all-important file that incorporates the 
proceedings and travels up the hierarchy with the case (pp. 47-56). 

The alternative model, the “Coordinate Ideal,” is dominated by lay 
ceople who serve short terms of office and therefore make decisions in a 
=ersonal, rather than institutional, fashion. Lacking pronounced stratifica- 
:.on of authority, this model is pervaded by a spirit of equality, not subordi- 
zation. Thus, power spheres are overlapping and blurry around the edges. 
This rather loosely organized body of lay officials prefers nontechnical 
standards of justice that reflect general community norms. The resulting 
lower degree of order and consistency of decisions is accepted since coordi- 
rate officials, who lack the routine and detachment of their. hierarchical 

crethren, stay closer to the messy detail of the facts of life and thus have a 
sreater tolerance for disorder. Individual justice is more important than 
ogical consistency (pp. 23-28). As a consequence of a single decision-mak- 
ng level, the legal process before coordinate officials is concentrated in the 
zial event. The trial decision is presumed to be final and reversals at a 
agher level are the exception. Thus, there is no need for an extensive file, 
instead, the proceedings, auc the evidence, tend to be oral 
tpp. 57-66). 

Damaska’s second set of models builds on the dichotomy between two 
nations of the state. The “reactive state” embraces a laissez-faire philosophy 
and does not endorse a specific substantive notion of the good life. Its 
diciary is a neutral arbiter of the conflicts within society. It de-emphasizes 
sabstantive norms and tends to enforce the contestants’ (real or hypotheti- 
cal) bargains. The thrust of state-made law is procedural. Providing only a 
forum and the rules for dispute resolution, the reactive state recognizes the 
parties’ autonomy and gives them broad control over the legal process. The 
resulting ‘‘conflict solving type of proceeding” (p. 97) has the character of a 
cantest between two formally coequal disputants before the state official as 
tte neutral decision maker (pp. 73-80; 97-147). 

In contrast, the “activist state” seeks to implement specific substantive 
velues. The judicial process is just one among many ways of pursuing this 
goal. Disputes between members of society trigger the legal process, but 
tz eir resolution is merely incidental to the primary goal of promoting off- 
cial policy. Since they manifest this policy, substantive norms are of central 
importance, while procedural rules are adjective only. The adjudicator, 
ctarged with the implementation of official values and thus not truly neu- 
tal, dominates the proceedings, i in which the parties are essentially objects 
w10 are acted upon in, rather than exercising control over, the process. 
Taus, the process has the character of an inquest (pp. 80-88; 147-80). 

Damaska develops the ramifications of these theoretical models with 
mach more finesse than a short summary can reflect. He views the two sets 
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of variables as independent. Any concept of authority can be coupled with 
any goal of the state (pp. 13, 182), producing varying degrees of harmony or 
tension between them. In the final chapter, Damaska explores the implica- 
tions of the four possible combinations. For each constellation he gives 
historical examples such as the criminal process under the ancien régime for 
the hierarchical/activist combination (pp. 186-89), and classical Anglo- 
American civil procedure for the coordinate/reactive type (pp. 219-22). 
Thus emerges a historically illustrated, two-dimensional view of procedure 
that surpasses the traditional adversarial/inquisitorial dichotomy in theo- 
retical sophistication and complexity. 

The theoretical sophistication and complexity demand concentrated 
study and limit the audience to the professionally interested. Also, for an 
American reader, the continental character of the discourse impedes access. 
The book is the product of a mind trained in civil-law thinking and displays 
the concomitant vices and virtues. The search for a general theory makes 
the discourse often abstract and conceptual. Form sometimes takes the lead 
while substance has to follow. Rigorous organizational patterns” and formal. 
completeness of discussion are maintained at the cost of occasional re- 
dundancy. 

Beyond that, two stylistic idiosyncrasies create more hardship for the 
reader. First, the text is rife with words and maxims in foreign languages 
(predominantly Latin), mostly without translation. Most are superfluous for 
those familiar with their meaning (and with the languages used) and con- 
fusing for others. Second, the author indulges in metaphors drawn from ail 
sorts of nonlegal contexts. While many are of delightful felicity, their sheer 
mass is distracting.’ 

In evaluating the book, its achievement in its own terms must’be distin- 
guished from judgment about its general approach. The latter is, of course, 
not new. While Max Weber receives only scant credit,* Damaška clearly 
builds largely on his foundations.” Accordingly, Damaska’s fundamental 
premise is that the shape of legal processes is best (though, of course, not 
exclusively) explained as the result of sociopolitical factors, particularly atti- 
tudes toward official power. This premise is obviously debatable. As an 
alternative to a focus on sociopolitical determinants outside of the legal 
system itself, explanations can be sought within it. For example, the differ- 


? Witness the well-structured and detailed table of contents (pp. vii—x). 

3 Could it be that they indicate the desire of a continental emigrant, operating in the still 
somewhat alien American culture, to build himself a more familiar intellectual environment 
out of elements from his European heritage? At least from the perspective of one in a similar 
situation, such a desire would be completely understandable. 

* Weber's “ideal types” are mentioned only in passing (p. 9). 

> This is true not only for the concept of “pure types” itself, but also for the idea of designing 
these “pure types” along the lines of structures of authority. See M. WEBER, ECONOMY AND 
SOCIETY 212-301 (G. Roth & C. Wittich eds. 1978). Even the dual typology with two indepen- 
dent sets of variables that can be combined into four constellations is borrowed from Weber. 
See MAX WEBER ON LAW IN ECONOMY AND SOCIETY xhi-lii (M. Rheinstein & E. Shils trans. 
1954); see also A. KRONMAN, MAX WEBER 76 (1983). This diminishes the originality of 
Damaska’'s approach, but, of course, not necessarily its promise. 


206 THE AMERICAN JOURNAL OF INTERNATIONAL LAW [Vol. 82 


ences between procedural forms can be linked to the different fate of the 
pry in various systems, or to the varying influence of Roman law and of the 
canonical process, or to unequal concentrations of judicial power. To be 
sure, these internal factors are connected with sociopolitical ones, and no 
serious comparativist would deny the combined influence of both. But the 
emphasis primarily on one or the other approach determines one’s perspec- 
tive and thrust of research. While the respective merit of these approaches is 
= formidable issue well beyond the scope of this review, the reader should be 
zware that Damaska’s emphasis on sociopolitical factors represents one 
choice where another might have been made. 

Even those readers who accept Damaska’s basic approach will close the 
~ook with ambivalent reactions, probably not quite sure how to sort them 
zut. Indeed, evaluation of the book even on its own terms is difficult because 
znese terms themselves are ambiguous. Damaska’s models have a dual char- 
acter. On the one hand, they are proffered as an attempt to reduce the 

‘stupendous diversity” of the procedural world “to a manageable set of 
=atterns”’ (p. 3). Like the chemical elements in the periodic table (p. 241), 
-iey do not exist in purity in the real world (which consists of amalgams). 
=ut the way in which they categorize the world is the result of quasi-scien- 
t-fic observation of real phenomena. In that sense, they are presented as a 
d2scriptive picture of the procedural universe, albeit in idealized form. On the 
other hand, Damaška warns that his “archetypes” are “a design detached 
{rom historical contingency” (p. 12). In this second dimension he presents 
them as analytical tools that should, again like the system of chemical ele- 
ments, “‘assist us in tracing similarities and differences in component parts” 
(p. 3). As a result of this hybrid character, the book constantly mingles 
d=scriptive with analytical elements. 

The dual nature of this discourse requires that the book’s achievement be 
e~aluated in two, internally connected, dimensions. In the first, Damaska’s 
essay is an attempt to describe procedural phenomena as expressions of 
particular notions of state authority or state purpose. Throughout Damaška 
parsues sophisticated and logically consistent arguments in an attempt to 
persuade the reader that these notions lie at the heart of the types of 
procedure. Hence, he assumes that such notions provide adequate explana- 
tens for the phenomena.® His case is well worth arguing. To one familiar 
w th continental and Anglo-American notions of legal process, his models 
kave considerable intuitive appeal. Yet their success as explanations of pro- 
cedural forms is limited because they do not reach much beyond this intui- 
t.ve level. Their true explanatory power must ultimately be measured 
trough empirical verification. In this respect, however, the evidence is 
weak. Damaska presents relatively few data from a range spanning 20 cen- 


` Certainly, Damaška must not be misunderstood as claiming that individual procedural 
feztures owe their very existence to these concepts. But his fundamental hypothesis is that these 
fectures appear in certain typical groups (approaching his ideals to varying degrees) because 
they all stem from, or are at least compatible with, the same underlying notion of state 
au hority or state purpose. 
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turies, half a dozen countries and a variety of procedural forms. These data 
are so sparse and eclectic, and so carefully selected from a huge, all-encom- 
passing pool, that their support for Damaska’s assumptions has little signifi- 
cance. They are not proof for his theory, but mere illustrations of it. Thus, 
there is a multitude of reservations to most explanations and examples, 
many of which Damaska himself frankly recognizes. While no general model 
is free from these problems, in Damaska’s case the qualifications are so 
numerous and wide ranging that they often threaten to dismantle the rule. 
For example, it is hard to find any modern legal system that is closer to the 
“coordinate” than to the “hierarchical ideal,” since even in the common law 
orbit, hierarchical structures, perhaps simply inherent in modern govern- 
ment, are ubiquitous and probably dominant. As a result, Damaska’s expla- 
nation for the different forms of procedure is not proven superior to alter- 
native theories such as the prevalence of divergent notions of truth in 
various societies. In sum, as explanations of procedural types, his models are 
plausible, but he does not conclusively make the case that i of state 
authority and state purpose are of overriding importance. 

However, providing such an explanation is not the only, and perhaps not 
even the main, ambition of the book. In its other dimension its models 
purport to present a fresh set of tools for the comparative analysis of legal 
processes. Now the data perform an entirely different function, one in 
which they have much more force. They are no longer (weak) empirical 
support for the veracity of the explanations of procedural forms, but vivid 
evidence of the models’ functional utility: the discussion of procedural reali- 
ties provides examples for the insights these tools can generate. In this 
regard, Damaska’s achievement is impressive. Here the book fulfills its am- 
bitious promise to lead the reader beyond the conventional perspectives. 
While the framework does not always lead to radically new groupings, and 
the basic dichotomy between continental and Anglo-American procedure is 
reaffirmed in many respects, Damaska presents a much richer view of this 
dichotomy: the classical features of the continental style are regarded as a 
quite harmonious coalescence of hierarchical and activist notions, while 
their Anglo-American counterparts are characterized as an interaction of 
coordinate and reactive elements. But Damaska’s framework goes beyond a 
more sophisticated view of old groupings. He uses its greater complexity 
and breadth to demonstrate that the traditional adversarial /inquisitorial 
dichotomy ought to be abandoned in favor of much more differentiated 
categories, which often cut across the borders between the civil and com- 
mon law cultures. Furthermore, his models allow one to capture important 
procedural aspects that have escaped the traditional typology altogether. 
For example, many crucial features of Soviet procedure, like the power of 
officials to initiate litigation even against the aggrieved party’s will, or to 
bring nonparties into the lawsuit as representatives of social interests, make 
sense only if one considers the impact of an activist concept of the state on 
the shape of the legal process (pp. 194—98). Here, as well as in many other 
instances, the book sheds new light on old facts and helps to transform 
knowledge into understanding. 
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As an overall result, the reviewer’s mixed reaction tothe book is a reflec- 
tion of its limited success in explaining procedural forms, on the one hand, 
and of its achievement in introducing a fresh set of analytical tools on the 
other. Of course, while it can be highly desirable to combine explanatory 
aspects with the development of analytical tools, the bcok would gain clarity 
-f the line between the two were more clearly drawn, and the evidence for 
zhe veracity of the former and the utility of the latter more distinctly ear- 
marked. 

However, the limitations of the book as an explanation of the forces 
behind procedural forms, as well as its methodological ambiguity, are hardly 
nanifestations of intellectual limitations on the part of the author. They 
were perhaps inevitable, given the ambitiousness of the project. In some 
respects, the author demands more from his approach than it can yield. 
3emiconscious of the danger, he fights it by keeping his focus narrow and his 
zoals restricted through a multitude of careful curtailments and caveats. But 
re does not resist the temptation to combine the construction of a promising 
analytical framework with an effort also to explain the origin of the proce- 
dural species, and he thereby demands more of his models than they can 
zive. Indeed, perhaps such an effort cannot be wholly successful because the 
shape of legal processes is the result of too many ingredients, at least some of 
which he on an emotional and subconscious level, accessible to intuitive 
anderstanding, but—in the end—not explainable by any single theory. 

Despite these reservations, the book is highly valuable. In comparative 
aw, fresh perspectives are a rare breed. This already makes Damaska’s essay 
an important intellectual enrichment of its field. Beyond his own achieve- 
ment, however, Damaska also wants to provide new impulses for more 
refined thinking about comparative procedure. Whether others will be re- 
ceptive remains to be seen. 


_ MATHIAS REIMANN 
University of Michigan Law School 


Policy and Methods in German and American Antitrust Law: A Comparative Study. 
By James Maxeiner. New York, Westport and London: Praeger Pub- 
lishers, 1986. Pp. xiii, 174. Index. $37.50. : 


James Maxeiner has written a perceptive and provocative book compar- 
ing the enforcement of German and U.S. antitrust laws. The book adopts a 
nontraditional comparative law approach in that it does not provide a de- 
tailed ‘description of the German and U.S. antitrust substantive rules.’ 
Rather, it examines the relationship between “egal method” and antitrust 
law enforcement, with emphasis on the different ways in which the German 


l For descriptions of the German antitrust laws, see D. HOFFMANN & S. SCHAUB, THE 
TERMAN COMPETITION LAW (1983); R. MUELLER, M. HEIDENHAIN & H. SCHNEIDER, GER- 
+ AN ANTITRUST LAw (3d ed. 1984); B5 WORLD LAW OF COMPETITION: FEDERAL REPUBLIC 
ZF GERMANY, pt. 9 (J. von Kalinowski ed. 1985). 
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and U.S. legal systems treat antitrust policy issues. Thus, Maxeiner’s volume 
should interest not only the antitrust bar but also a broader audience can- 
cerned with the comparative function of legal systems generally. 

Maxeiner starts with the well-founded observation that there is far 
greater debate today about U.S. antitrust law and policy than about German 
antitrust law and policy. German antitrust law, which borrowed many of its 
policy premises and substantive principles from the United States in the 
1950s, is one of the two most comprehensively enforced antitrust regimes 
outside the United States.2 German antitrust law, however, has generated 
far less controversy than U.S. antitrust law and enforcement, particularly 
the latter’s asserted uncertainty and expensive application resulting from 
open-ended statutory norms and decentralization of enforcement. 
Maxeiner states that this lack of certainty and difficulty of application fail to 
meet the minimum standards required by the “Rule of Law.” 

Maxeiner’s thesis is that many of these inadequacies arise from deficien- 
cies in legal method and not from flawed substantive rules. He supports this 
thesis by comparing enforcement of German and U.S. antitrust laws. 
Maxeiner groups the most important differences in legal methods into four 
categories: (1) U.S. antitrust law is applied primarily through the courts in 
determining rights and duties of individual parties, while German antitrust 
law is applied primarily through administrative bodies; (2) the German 
statutes set forth far more detailed substantive rules than U.S. statutes, 
which rely more on judicial interpretation to provide specific norms; (3) 
German antitrust law is applied through subsumption of a particular fact 
situation under a given norm by an active decision maker, while U.S. anti- 
trust law is applied ordinarily to resolve a particular dispute by a passive 
decision maker with the identification and formulation of issues controlled 
by the adversaries and their lawyers; and (4) enforcement of German anti- 
trust law is centralized in specialized decision makers, while U.S. antitrust 
law enforcement relies on autonomous and nonspecialized decision makers. 
Through greater specificity of statutory rules and greater reliance on spe- 
cialized administrative enforcement, German antitrust law attempts to allo- 
cate policy judgments to administrators, while U.S. antitrust law tends to 
treat policy decisions as matters for resolution by courts in particular cases 
involving adjudication of the rights and duties of individual parties. 

These four differences in legal method mean that U.S. courts are less 
constrained than German decision makers (either courts or administrators) 
in making those policy judgments essential to the application of antitrust 
laws. Maxeiner argues that stare decisis and other common law constraints on 
U.S. courts function poorly or not at all. Decisions are frequently fact-spe- 
cific and thus not directly subject to the narrow rules developed by prece- 
dent. In the German system, more specific and detailed statutory rules are 
the principal means of limiting decision making and policymaking. More- 
over, the German allocation of jurisdiction and remedies among adminis- 


The other is the competition law of the European Communities. See 2 B. HAWK, UNITED 
STATES, COMMON MARKET AND INTERNATIONAL ANTITRUST, chs. 7—13 (2d ed. 1985). 
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trative and judicial authorities further limits policymaking. This is particu- 
hrly true with respect to the separation in German antitrust law of claims 
for retrospective relief (like damages) and claims for prospective relief (like 
njunctions). Similarly, German antitrust law is said to tailor remedies more 
narrowly and carefully to substantive rules, unlike U.S. antitrust law, which 
tends to provide a broad array of possible legal and equitable remedies. 

The relative lack of constraint on U.S. decision makers is said to increase 
1ncertainty and costs, as well as give too much policymaking power to the 
zourts. This situation is exacerbated by the fact that private parties, and not 
Tie administrative authorities or specialized courts, are chiefly responsible 
Dr antitrust enforcement. This results from both the antitrust policy deci- 
zon favoring private enforcement and the nature of the common law ad- 
sersary system. Finally, Maxeiner argues that certainty and predictability 
are enhanced under the German antitrust system because German en- 
zorcers are largely centralized, coordinate and collegiate. Centralization of 
=nforcement in a single antitrust agency (the Bundeskartellamt) and reli- 
ance on specialized tribunals contrast strongly with the highly decentralized 
and nonspecialized U.S. system. 

Maxeiner concludes that the common law private adversary system and 
Tae American overreliance on judicial decision making constitute a serious 
nismatch between the legal methods employed and the antitrust policy 
Secisions required. He regrets that a wide recognition of this mismatch is 
apt to trigger suggestions not to change the legal system but rather to ask 
‘ess of it, i.e., fewer antitrust laws or more relaxed enforcement. Maxeiner 
~2cognizes, however, that substantial changes in the underlying U.S. legal 
svstem are unlikely and he concludes with the more practical observation 
that comparison of the German and U.S. experiences suggests limitations on 
rasort to judge-made antitrust law. 

Maxeiner is correct that U.S. antitrust law has generated more contro- 
v2rsy than its German counterpart. But that controversy has centered more 
on disagreement about substantive rules than on the uncertainty and ex- 
pense of U.S. antitrust enforcement.’ United States antitrust enforcement 
kas been marked by a radical shift in judicial and scholarly attitudes during 
fhe last two decades. When German antitrust law was born in the late 1950s, 
L.S. antitrust law was in its most expansionary period. This resulted from 
fhe convergence of a predominant economic theory that was highly dis- 
trustful of large firms and concentrated markets. Strong inferences of anti- 
competitive behavior and performance were drawn from high market con- 
centration and significant barriers to entry were generally presumed to 
exist. Production and other efficiencies were either disregarded or even 
<firmatively relied on to invalidate business arrangements such as 
rergers.* Political or social antitrust goals favored deconcentration of mar- 
kets, freedom of opportunity for individual traders and freedom of con- 


3 Of course, disagreement about substantive rules can result not only from differences in 
licy analysis but also from concerns about the predictability and ccsts associated with the 
rales. See, e.g., Easterbrook, The Limits of Antitrust, 63 TEX. L. REV. 1 (1984). 

* See FTC v. Procter & Gamble Co. (Clorox), 386 U.S. 568 (1967). 
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sumer choice. This convergence implied broad per se prohibitions and strict 
scrutiny of business practices including vertical restraints and conglomerate 
mergers. This inhospitality toward business arrangements came under in- 
creasing criticism in the 1970s. The principal academic critics were the 
Chicago School. In 1981 the Justice Department embraced the Chicago 
School’s approach with the accession of William Baxter to the head of the 
Antitrust Division. That school makes allocative efficiency the exclusive 
antitrust policy objective. Its adherents are skeptical of claims that more 
than merely transitory market power exists. They reject political objectives 
such as protection of small traders and deconcentration. This implies anti- 
trust enforcement that is limited to traditional cartel behavior and large 
horizontal mergers that raise risks of collusion. Other economic theorists in 
the 1970s began to accord more recognition to business efficiencies—re- 
duction of transaction costs and avoidance of ‘‘free riding.” The same pe- 
riod has seen significant parallel shifts in case law such as the reversal of the 
Schwinn per se rule on vertical nonprice restrictions.’ The courts have said 
that they were giving predominant, if not exclusive, weight to economic 
values as opposed to social and political ones. Lower courts have Demn 
increasingly tolerant of vertical restraints,? cooperation among competitors’ 
and mergers.'° 

In sum, the controversy about the proper scope of the U.S. antitrust laws 
results from shifts in economic theories and political goals rather than from 
criticisms of antitrust legal method as that term is used by Maxeiner. For 
example, commentators adhering to the more traditional antitrust school! 
or who _ for a more dynamic economic theory emphasizing strategic 
behavior’? do not rest their criticism of the recently relaxed substantive 
antitrust rules on flaws in legal method. 

The history of U.S. antitrust law in the last 20 years suggests that the 
common law system of open-ended antitrust statutes with loose rein given to 
the courts to interpret those statutes perhaps provides a significant advan- 
tage vis-a-vis the more tightly cabined German system. The former permits 
courts and enforcement authorities to adapt antitrust law to developments 


5 See R. BORK, THE ANTITRUST PARADOX (1978); and R. POSNER, ANTITRUST LAW 
(1976). 

° The Federal Trade Commission also embraced the same approach at about the same 
period with the appointment of James Miller as Chairman. 

7 Continental T.V. v. GTE Sylvania, 433 U.S. 36 (1977) (overruling United States v. Arnold, 
Schwinn & Co., 388 U.S. 365 (1967). 

ê See, e.g., Westman Comm'n Co. v. Hobart Int’l, 796 F.2d 1216 (10th Cir. 1986); Valley 
Liquors v. Renfield Importers, 678 F.2d 742 (7th Cir. 1982). 

* See, e.g., Rothery Storage & Van Co. v. Atlas Van Lines, 792 F.2d 210 (D.C. Cir. 1986). 

10 See, e.g., United States v, Siemens Corp., 621 F.2d 499 (2d Cir. 1980) (conglomerate 
merger); Stroh Brewing Co. v. Malmgren, 1982-1 Trape Cas. (CCH) 164,670 (W.D. Wis. 
1982) (horizontal merger); United States v. Black & Decker Mfg. Co., 430 F.Supp. 729 (D. 
Mass. 1976) (conglomerate merger). 

1! For example, see Fox, The Modernization of Antitrust, B6 CORNELL L. Rev. 1140 (1981). 

'? See, e.g., Williamson, Antitrust Enforcement: Where It’s Been, Where It’s Going, 27 ST. LOUIS 
U.L.J. 289 (1983). For a discussion of the possible effect of U.S. antitrust law developments on 
the law of the European Communities, see Hawk, The American (Antitrust) Revolution: Lessons for 
the EEC?, Eur. Comp. L. REV. (forthcoming). 
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n economic theory. Although economics lacks the precision of the natural 
sciences, there is a substantial body of economics relevant to antitrust law 
that has a sufficient empirical basis to constitute a reasonably objective set of 
analytical rules. Changes in these rules resulting from advances in theoreti- 
cal analysis or empirical data should continue to inform application of the 
antitrust laws. If they do not, antitrust enforcement risks being based on 
outmoded economics. The U.S. “legal method” permitted the courts to 
reverse course when developments in economic theory suggested that non- 
price vertical restraints could enhance efficiencies and thus should not be 
subject to a per se ban. New developments in economic theory may them- 
selves require, and properly so, new antitrust rules. For example, the static 
bias of the Chicago School may underestimate the dynamics of many market 
practices, particularly strategic behavior like nonprice predation. The nec- 
essary price of this flexibility is uncertainty, but it is a price worth paying, 
given the evolving state of economics. 

To argue in favor of judicial flexibility as necessary to ensure that anti- 
trust law remains anchored in the shifting sands of economic theory is not to 
zrgue in favor of judicial carte blanche. Changing antitrust law to reflect 
zdvances in economic theory is far more modest than changing antitrust law 
to reflect changes in the content of the underlying economic, social and 
political policy objectives. A shift from a per se ban on territorial restrictions 
to a rule of reason out of recognition of the economic benefits of such 
restrictions is entirely appropriate and desirable. The court acts consistently 
with the legislative purpose, for it can safely be assumed that Congress 
intended courts to take into account evolutions in economic theory as long 
=s the basic legislative goal of free and open competition is not under- 
mined.’® It is an entirely different matter for a judicial or enforcement 
=gency to decide to exclude sociopolitical values from section 7'* merger 
snalysis and to limit policy considerations to risks of unilateral or concerted 
=xercise of market power to raise prices (which appears to be present Justice 
Department policy). It is far less clear whether Congress intended that the 
<olitical and essentially legislative decision whether and what kind of non- 
=conomic values underlie the antitrust laws should be delegated to the 
-ourts. There is no need to grant courts flexibility to add and subtract social 
and political values to reflect perceived changes in political theory or in 
=ommunity acceptance of those values. 

Moreover, economics is not a natural science and developments in eco- 
romic theory do not provide courts with entirely objective principles and 
rules. Arguments couched in economic theory may contain political values. 
The Chicago School’s promotion of allocative efficiency and “consumer 
welfare” in the strict sense as the exclusive antitrust standard is ultimately a 
-olitical judgment and cannot be justified on the basis of empirically verifi- 


13 For example, even if the entire body of economic theory ultimately rejected competition 
zad free markets, courts would remain constrained to follow the fundamental legislative goal 
o: competition expressed in the antitrust laws. 

415 U.S.C. §18 (1982). 
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able or value-free developments in economic theory. This cautions a critical 
examination of proposals to alter existing antitrust rules because of develop- 
ments in economic theory. 

In sum, the U.S. antitrust regime is more flexible than the German. This 
flexibility has the significant advantage of permitting courts and enforce- 
ment agencies more easily to fine tune antitrust rules to reflect evolutions in 
economic theory. German antitrust enforcement remains more firmly wed- 
ded to economic premises and analyses, many of which were developed 
several decades ago and have been rejected in the United States as no longer 
valid. The other side of the coin is the risk that U.S. courts and enforcement 
agencies will take on the essentially legislative task of changing the antitrust 
rules to reflect differences in political and social values. For example, elimi- 
nation of the protection of small traders is highly unlikely, if not impossible, 
in the German system; in the United States, that policy objective has been 
largely eliminated without any legislative change. 

Of course, there has been and continues to be criticism about the uncer- 
tainty, excessive costs and litigation delays associated with enforcement of 
U.S. antitrust law. In 1979, a national commission set up to study the 
antitrust laws focused on a number of procedural and institutional] deficien- 
cies.'° The recent symposium issue of the Georgetown Law Journal examined 
private antitrust actions in some depth.’® Uncertainties in the rules have 
been particularly marked during the last 10 years of transition from the 
traditional economic and political antitrust policy objectives to the prevail- 
ing ones. For example, the movement away from per se rules to the rule of 
reason has reduced predictability in the near term. Courts and commenta- 
tors are responding by attempting to formulate more predictable and less 
costly truncated rules of reason.’’ Private antitrust enforcement has also 
been criticized as inhibiting competitive conduct, and legislation to limit 
treble damages to price fixing and Hard-core cartel behavior has been intro- 
duced by the Reagan administration."* 

This debate about deficiencies in antitrust procedures and enforcement 
mechanisms is secondary to the main U.S. antitrust debate about economic, 
political and social policy objectives. Perhaps because of this more funda- 
mental debate, proposals to reduce the uncertainty and costs associated with 
U.S. antitrust enforcement rarely go so far as Maxeiner’s criticisms. As he 
recognizes, there is no reason to expect that the United States will adopt the 
German system. The American tradition and concern for decentralization 


15 See REPORT OF THE NATIONAL COMMISSION FOR THE REVIEW OF ANTITRUST LAWS AND 
PROCEDURES (1979). 

16 74 GEO. L.J. 999 (1986). 

'7 As to court decisions, see Ball Memorial Hosp. v. Mutual Hosp. Ins., 784 F.2d 1325 (7th 
Cir. 1986); United States v. Realty Multi-List, 629 F.2d 1351 (5th Cir. 1980). As to commenta- 
tors, see 7 P. AREEDA, ANTITRUST LAW 361 (1986); and Easterbrook, supra note 3. The 
Solicitor General advocated adoption of a “structured rule of reason” in National Collegiate 
Athletic Ass’n v. Board of Regents of the University of Oklahoma, 468 U.S. 85 (1984). 

18 See Antitrust Remedies Improvements Act of 1987, reprinted in ANTITRUST & TRADE 
REG. REP. (BNA), No. 52, at 350 (Feb. 19, 1987). 
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>f enforcement and the continued importance given private enforcers mili- 
iate strongly against adoption of the centralized German system. Indeed, 
zhe congressional!’ and state”? criticism of the present enforcement policies 
of the Justice Department makes centralization even less likely. 

This is not at all to conclude that little useful can be learned from the 
Serman system. Many aspects of it are extremely attractive and could be 
zeadily introduced into U.S. antitrust usage with no loss of the desirable 
‘lexibility. Although specialized tribunals may remain unacceptable in the 
United States, greater judicial control in antitrust actions is certainly essen- 
zial. The absence of jury trials in the German system at the minimum 
suggests rethinking of the use of juries in complex antitrust litigation. Per- 
aps most importantly, the German tailoring of remedies to fit particular 
offenses and the separation of the culpability issue from other antitrust 
ssues are particularly attractive tools to reduce the uncertainty and costs 
10w associated with U.S. antitrust litigation. These aspects also suggest that 
J.S. courts should pay greater attention to the formulation of ex ante anti- 
‘rust rules. 

Maxeiner’s volume reflects much thought and work. It also evidences 
considerable familiarity with German antitrust enforcement and German 
egal method generally. The volume constitutes a real contribution to both 
comparative literature and antitrust law. 


BARRY E. HAWK 
Fordham Law School 


Les Associations d’Entreprises (Joint Ventures) dans le commerce international. By 
Luiz O. Baptista and Pascal Durand-Barthez. Paris: FEDUCI—Li- 
brairie Générale de Droit et de Jurisprudence, 1986. Pp. iv, 285. 
Index. F.300. 


“Associations of Enterprises” is both practical and theoretical in its effort 
to define the international joint venture—a creature of international com- 
mercial law. It analyzes the origin of the elements of the joint venture in 
U.S. law, distinguishes it from the U.S. partnership, notes the difficulty of 
defining an international joint venture, discusses French entities or con- 
tracts that most closely resemble joint ventures and touches on the joint 
venture laws of a number of Eastern countries. The term “‘joint venture” is 
ised throughout the book because it is the most commonly used name.' 


19 For example, Congress effectively blocked the Justice Department from attacking the per 
32 ban on resale price maintenance before the Supreme Court in the Monsanto litigation. 

20 For example, the National Association of Attorneys General issued its own set of Vertical 
testraints Guidelines in reaction to those issued by the Justice Department. See NAAG, VER- 
LICAL RESTRAINTS GUIDELINES (1985), reprinted in ANTITRUST & TRADE REG. REP. (BNA), 
“o, 49, at 996 (Dec. 5, 1986). 

‘There are several other books in French on the same general subject as “Associations of 
=nterprises”: e.g., B. MERCADAL & P. JANIN, LES CONTRATS DE COOPERATION INTER-EN- 
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The international character of the book is a reflection of the nationalities 
of the authors. Professor Luiz O. Baptista, a scholar and member of the Sao 
Paulo Bar, received his doctor of laws in: Paris where he presented a thesis 
on “Joint Ventures in International Relations,” which served as basic re- 
search for this book. Pascal Durand-Barthez is the head of the legal depart- 
` ment in a large French company with significant international business. 

The value of the book for the French-speaking lawyer and businessman 
lies in the fact that it will give him a better understanding of an international 
joint venture, which is a product of American law, French experience and a 
Scottish name. The authors also explain the concept of fiduciary duties 
between joint venturers, which is not an easy task in French since the trust is 
not a part of thé romano-germanique legal system. They believe this concept 
can be usefully transposed from U.S. partnership law to international joint 
ventures, presumably by inserting the fiduciary obligations into a section of 
the joint venture agreement relating to duties of the parties. 

Common law lawyers who read French should find the book.informative. 
They can learn about the problems posed by translating the joint venture 
idea into French law, including the difficulties of adapting the various 
French companies for use in an equity joint venture. Many rules relating to 
French company law cannot be changed by agreement of the shareholders, 
unlike the more flexible U.S. rules. Voting agreements between share- 
holders are of uncertain validity. In addition, there is a good description of 
each of the forms of French companies that resemble a joint venture. 

In the first part of their book, Baptista and Durand-Barthez, after ex- 
ploring the history of joint ventures, make an effort to define international 
joint ventures. Then they classify them on the basis of the type of businesses 
that use them and the different types of entities that participate in them. In 
trying to formulate a definition, the authors in this section of the book 
employ a method that is analytical arid theoretical. . 

Professor Lesguillons, in his two-page preface, which provides an excel- 
lent summary, states that the results of the authors’ efforts to define an 
international joint venture are disappointing. This is also the authors’ view. 
However, the effort was not a waste of time. The attempt to find a definition 
is instructive to the reader. The difficulties of definition arise from the fact 
that international joint ventures in reality take a number of different forms 
representing various business situations, some of which resemble one an- 


TREPRISES (Ist ed. 1974), does not refer to the term “joint venture” except to say it is a 
competitor in international business language with “coopération inter-entreprise’”’ (p. 3). This 
book is primarily focused on France, although it does have sections on international arbitra- 
tion, international contracts and choice of laws. 

M. DuBISSON, LES GROUPEMENTS D'ENTREPRISES POUR LES MARCHES INTERNATIONAUX 
(1979), and P. FRANCESCHINI & L. PELISSIER, DROIT ET PRATIQUE DES UNIONS ET GROUPE- 
MENTS D'’ENTREPRISES (1981), are oriented more toward the construction industry. 

Baptista and Durand-Barthez's book, which focuses primarily on developing countries, is by 
far the most international in scope, although the Dubisson book has a section on the Belgian, 
English, Swiss and German law on temporary associations and partnerships. 
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other. They utilize parts of different countries’ legal systems and create 
their own law as set forth in the terms of the contracts that make them up. 
For example, a joint venture may include a company constituted in a devel- 
zped, developing or non-market economy state. Since the international 
Joint venture is really a variety of different types of legal creations, it would 
te surprising if one definition were satisfactory. 

The second chapter is called “Typologies des Joint Ventures” and the 
=pproach here is not unlike classifications in zoology. Distinctions are made 
ty listing the different types of businesses where joint ventures are com- 
rionly used. The examples given are (1) petroleum, where the joint ven- 
zares were initially between U.S. oil companies, but later extended to situa- 
zons where the host country or an entity owned by it became a party; and (2) 
nining ventures, syndicates of banks, construction consortiums (which are 
Tot usually equity joint ventures), research or joint manufacturing, and 
‘Avestment joint ventures for foreign investors, primarily in developing 
=puntries. 

The authors then go through a different classifying exercise based on the 
zature of the parties to the joint venture. The parties can be (1) nations with 
an agreement in the form of a treaty; (2) nations and private entities where, 
-1e authors note, inequality may result if the nation attempts to retain and 
=tilize its sovereign powers; and (3) private persons or entities. 

The third section lists the characteristics of contracts that have been 
~2ferred to as accords de coopération (cooperation agreements) and concludes 
Laat most are joint ventures. Agreements between groups of enterprises are 
a.so discussed, as well as Dubisson’s definition of a groupement. This section 
ig. 44) reiterates the definition of an international joint venture, i.e., 


an association of contractual nature, where resources and risks are 
shared, the parties have a right to participate on an equal basis in the 
management, with a limited purpose and duration.. . . [The authors 

_ also add] that the division of profits (which may or may not involve a 
company organization) is also an element that practitioners associate 
with a joint venture.” 


Part 2 of the book, “Organization and Functioning of Joint Ventures,” 
starts off on a more practical note. Section 1 discusses the nature and 
contents of a typical basic agreement and states that the basic agreement is 


2 In Host Country Regulation of Joint Ventures and Foreign Investment (p. 110), Jesuald W. 
Szlacuse defines an international joint venture as “essentially an economic or financial rela- 
tenship which may be cast into a variety of legal forms, depending upon the law of the host 
ccuntry in question.” AMERICAN BAR ASSOCIATION, JOINT VENTURING ABROAD: A CASE 
&~uby (1985). 

Other attempts at definition have been made in the context of EEC antitrust law. See CCH 
Explanation of Art. 85(3) of the Treaty of Rome, 2 Common Mkt. Rep. (CCH) $2061.13, at 
§&'73-2, where a “joint venture is generally described as an enterprise subject to joint control 
Er two or more companies that are economically independent of each other.” 2 H. SMIT & P. 
EERZOG, THE LAW OF THE EUROPEAN ECONOMIC COMMUNITY, at 3-199 (1986), offer the 
f-llowing: “Every collaborative effort on some aspect of the production and marketing process 
ray be termed a joint venture.” 


1988] BOOK REVIEWS AND NOTES 217 


sometimes only a preliminary agreement that more or less disappears once a 
joint venture company is constituted and the other (satellite) agreements 
begin to function. 

Here the authors speak of the importance of the “whereas clauses” in 
recording the intention of the parties. They continue by saying that there 
can be contradictions between the principle of majority rule in company law 
and the equality (paritaire) principle “that generally dominates the joint 
venture” (p. 51). The authors previously stated: “We have underlined in 
several places the equality [parité] of the contracting parties of the joint 
venture” (p. 41). 

If it is true that the equality principle often prevails in joint ventures, this 
reviewer would have liked to have had more discussion and explanation. 
This reviewer believes that equality may be an important element in many 
joint ventures, particularly those in developing countries where there are 
deeply engrained suspicions of foreign economic domination. In some 
countries, Hungary, for example, foreign investors are not allowed to own a 
majority interest. In China, equality is a basic principle in joint venture law 
in the sense that, philosophically at least, neither party should have an unfair 
advantage over the other, 1.e., there should be ‘‘mutual benefit.” However, 
the law does permit foreigners to own a majority interest. Some interna- 
tional professional partnerships have equality as a basic principle, but others 
do not. Therefore, this reviewer is not convinced that “parity” or equality is 
necessarily a fundamental principle of international or national joint ven- 
tures. Since a joint venture is a contract, there is no reason why unequal 
arrangements cannot be made if the contributions, expenses and perform- 
ance of one party are greater than the other’s. On the other hand, the 
treatment of others as equals as a rule of conduct is undoubtedly a sound 
policy that facilitates cooperation. 

Subsequent sections deal with majority control by one participant and 
50:50 joint ventures, which are said to be more troublesome in that decision 
making can be blocked unless some special mechanism is provided. Such 
devices are discussed in a later section entitled “Conflict Resolution.” 

The problems posed by controlling a joint venture are outlined, including 
the use of voting trusts, management agreements, holding companies or 
other legal mechanisms customary in the countries concerned. Other prob- 
lems mentioned are those which arise in trying to adapt articles of incorpo- 
ration and bylaws (statuts) to incorporate joint venture agreements. Con- 
tracts superimposed on a joint venture corporation often are of doubtful 
validity in jurisdictions that prohibit voting agreements. Nevertheless, they 
are common. Where they are of questionable legality, the authors caution 
that they be used only if extralegal considerations provide guarantees that 
the contracts’ provisions will be respected. The authors add that industrial 
property agreements not only provide methods of enforcing quality require- 
ments relating to products, but also provide indirect methods of control. 

Joint venture contracts require substantial investments and have a long 
life; thus, questions relating to duration are most important (pp. 65-69). 
Provisions in joint ventures may provide for judicial adjustment of contracts 
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ın the event of unforeseen circumstances that threaten the basic equilibrium 
of the contract and render performance excessively onerous for one of the 
Darties. The authors cite provisions in a number of countries’ laws that allow 
zor this possibility. 

In the chapter on satellite agreements, the important problems of termi- 
nation, choice of law and dispute resolution are discussed. The authors 
suggest that it may be desirable to have arbitrators apply equitable principles 
‘amiable composition) to the basic agreement, while satellite agreements may 
nore appropriately be subjected to a national law. 

The next section discusses the various forms of the operating companies 
available for use in a joint venture. It is stated that the majority of joint 
ventures are corporate. The choice to incorporate, according to the au- 
thors, is dictated by the desire to secure limited liability and to have a better 
defined and commonly recognized form through which joint venture activi- 
ties can be carried on, despite the fact that the form chosen is often too rigid 
to embody the underlying agreements of the parties. 

The different French companies that are possible candidates for a joint 
venture operating company are discussed, together with their advantages 
and disadvantages. The list includes the société en nom collectif (partnership), 
the société en commandite (limited partnership), the S.A.R.L. (limited liability 
company), the S.A. (corporation), the G.I.E. (Groupement d'Intérêt Eco- 
momique) and the cooperative. Other forms that do not constitute legal 
entities are inventoried, such as a société de fait (a company in fact) or société en 
participation (a hidden partnership). United States closed corporations and 
I.S. partnerships are mentioned as well. 

The following section deals with satellite agreements annexed to the basic 
agreement, such as those specifying how personnel will be made available, 
financing agreements and industrial property agreements. A different defi- 
ition of ‘“‘joint venture” is attempted in this section in terms of form, i.e., a 
basic agreement plus satellite agreements. It is suggested that the basic 
<greement is the legal cause (cause juridique) of all the agreements and the 
point venture itself is a system of contracts. 

The problems that arise when a national government is a joint venture 
partner, its prerogatives and control over the joint venture, conflict resolu- 
tion and the special problems that arise when dealing with a non—market 
economy state are discussed. A final chapter focuses on control by a host 
government through authorization of the investment in a joint venture, 
technology transfers and tax and competition policy. 

The conclusion, which is not set apart in a separate section (perhaps due 
to a printing error), appears in the last two pages of section IV, “The 
Control of the State of the International Joint Venture.” The authors con- 
clude that their definition appears valid, provided the concept of profit 
divided among the parties is understood broadly, i.e., as almost any form of 
economic advantage. If this definition 1s accepted, the international joint 
venture need not show a profit throughout its life so long as it procures 
different economic benefits such as ‘‘access to a new technology, penetra- 
Hon of a new market, tax advantages or simply as high dividends as possible” 
for the original joint venture parties (p. 182). 


~ 
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The authors close with the question whether legislative definition of the 
joint venture would be helpful. They note that the French Groupement 
d'Intérêt Economique (G.I.E.) was, to a certain extent, an attempt to do so 
that was only relatively successful. They conclude that, given the great 
diversity of situations in which joint ventures are used and the need for 
flexibility, legislative intervention in France would not be helpful. A num- 
ber of non-market economy countries have reached the opposite conclu- 
sion in enacting specific legislation relating to joint ventures. Hungary (pp. 
139-40), Romania (pp. 140-41), China (pp. 144-45) and, in January 1987, 
Russia have issued a decree; others have laws on foreign investment that 
permit joint ventures, i.e., Yugoslavia (pp. 19, 38, 142), Poland, Bulgaria 
and Russia (p. 142). On the other hand, the authors think the French 
legislature should change French rules prohibiting voting agreements be- 
tween shareholders in a joint venture context. 

After reading this book, one is impressed with the interest and impor- 
tance of the subject. The creation of international joint ventures for cross- 
border investment that work in the three major legal systems, i.e., the 
Anglo-Saxon, romano-germanique and non-market economy systems, is a 
breathtaking feat for any legal institution. The importance of the subject 
has been noted in another recent book in the United States, which states 
that the developed countries’ quest for untapped markets, combined with 
the developing nations’ desires for new technology and foreign investments, 
makes the international joint venture a favored and necessary medium for 
doing business abroad. 

Some recent figures also reflect the existence of substantial numbers of 
joint ventures.’ As to the future development of this institution, the authors 
in their foreword state “that only the slow harmonization of the internal law 
by international treaties will provide the security of real legal norms.” 

“Associations of Enterprises” suggests additional subjects for research. It 
would be instructive to have more statistics on how many international joint 
ventures exist, when they were constituted, how they have worked, what 


* See David N. Goldsweig’s foreword in JOINT VENTURING ABROAD: A CASE STUDY, supra 
note 2. This book provides a hypothetical case, form agreements and articles on various aspects 
of joint ventures. 

W. FRIEDMANN & G. KALMANOFF, JOINT INTERNATIONAL BUSINESS VENTURES (1961), 
concluded that joint ventures were increasing in number and constituted an important postwar 
expression of changing relationships between industrially developed and less-developed coun- 
tries. 

* POLITIQUE DE LA CONCURRENCE ET LES ENTREPRISES COMMUNES 13 (1986), published by 
the OECD, gives us an idea of the importance of the international joint venture in the EEC, 
Increasing concentrations of industry are occurring not only through acquisitions but also 
through agreements between independent companies, which, if highly integrated, are often 
like partial mergers. 

In 1974, 49% of all mergers and acquisitions taking place in the EEC were in the form of 
joint venturelike arrangements (entreprises communes). The percentage dropped to 26 in 
1982-1983. However, in 1982 and 1983, the number of international joint ventures with third 
countries equaled intracommunity joint ventures and in 1983-1984, their number exceeded 
the latter. Likewise, two-thirds of Switzerland’s joint ventures were between Swiss and foreign 
companies. 


220 THE AMERICAN JOURNAL OF INTERNATIONAL LAw [Vol. 82 


oroblems have arisen and how and why they have failed.” Are joint ventures 
particularly suited to economic cooperation with developing countries? Is 
najority control usually retained by the developing country? 

Although the joint venture is more complicated to cperate than a wholly 
owned subsidiary in terms of management and relations with joint venture 
partners, it can be used as a vehicle for improving a company’s competitive 
position in developed countries® and it is often the only alternative available 
zor working in developing countries and non-market economy countries. It 
provides a framework for entities in these latter countries where no party 
need be exploited and each can find its best interest in receiving the latest 
technology and training for personnel, developing industrial, commercial 
and financial skills, or generally being a more active participant in interna- 
tional business. In all these ways, the international joint venture can play an 
wncreasing role in fostering economic cooperation and development. 


WALLACE R. BAKER 
Of the Illinois Bar 


<intwicklungshilfe zwischen Volkerrechtsordnung und Weltwirtschafissystem. By 
Otto Wulff. Baden-Baden: Nomos Verlagsgesellschaft, 1986. Pp. 300. 


To what extent can law promote development? To what extent is develop- 
ment law tributary to economic facts and evolutions? To what extent can 
and do political and ideological conceptions affect the law and economics of 
development? These are some of the questions the author attempts to deal 


According to ICC statistics for 1986, 14% of the cases in arbitration related to joint ventures, 
which indicates considerable interest in this form of doing business and also illustrates that 
serious conflicts arise. These statistics are found on page 3 of a speech by Stephen R. Bond, 
=ecretary General of the I.C.C. Court of Arbitration, Paris, “Arbitration of Construction 
Disputes under Auspices of the International Chamber of Commerce,” given before the Sec- 
znd Annual Construction Litigation Superconference, April 8-9, 1987. 

5 See Reynolds, The “Pinched Shoe” Effect of International Joint Ventures, COLUM. J. WORLD 
Eus., Summer 1984, at 23. The conclusion of this study is that three-fourths of the 52 
indian-U.S. joint ventures studied survived profitably for 10 years or more. Nevertheless, even 
zaough the initial aims of the partners were reasonably congruent, as time passed, the changing 

ecus of power led to a divergence in objectives. In almost every instance, this divergence 
vanded to reduce the value of the joint venture as an instrument of the aims of the American 
cartner. Thus, although most of the American firms continued their Indian ventures, they 
sound the “fit” less comfortable than at the outset and this “pinched shoe” effect eventually 
issolved the partnership for some of them. 

In the worst situation in case of a breakup, a company, by entering into a joint venture and 
contributing technology, may have merely created a powerful competitor with lower labor 
sts. 

6 Business International will soon publish a major research report on competitive alliances, 
=., joint ventures and other forms of collaboration, recounting the experiences of over 40 
“uropean, U.S. and Japanese firms. B1/IDEAS IN ACTION, June 8, 1987, reports on a 50:50 

_#int venture between Italy’s Montedison and the U.S.’s Hercules, combining complementary 
«xengths, i.e., leading technology (Montedison) and a global distribution network (Hercules). 
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with in this book. The first chapter examines the general foundations of 
development policies. It provides some definitions and lists the main world- 
wide institutions involved: ECOSOC, UNCTAD, GATT, UNIDO, the 
Bretton Woods institutions and a number of UN specialized agencies. The 
author indicates the scope of cooperation between the EEC and regional 
institutions in the developing world and outlines the principal motivating 
factors behind development cooperation. He provides an overview of what 
was achieved in general terms up to the end of 1983. The second chapter 
deals with the legal aspects of development cooperation. No legal causality is 
found between colonialism and present-day economic conditions in the 
Third World that would justify a claim to compensation (pp. 44-46). Nor 
does the author find it possible to construe a legal obligation for develop- 
ment aid on the grounds of worldwide solidarity or on the basis of the UN 
Charter (pp. 46-49). 

The third chapter considers the principal issues of the North-South dia- 
logue. As regards the debt problem, the author notes that Third World 
countries generally admit the legally binding nature of loan agreements and 
look for economic and political arguments to ease their burden. He rejects 
the political arguments and is against the cancellation of debts (pp. 51-55). 
On trade, the author notes that basically beneficial measures such as the 
General System of Preferences’ are partly undone by restrictive practices 
that do not fall under GATT regulations, such as rules of origin and quality 
control. As a result, only countries on the threshold of industrialization 
benefit from the GSP (pp. 58-67). 

With respect to raw materials, which provide the bulk of the exports of 
poorer developing countries, the author blames the collapse of commodity 
prices on the oil crisis and notes the ineffectiveness of traditional commodity 
agreements and the limited success of the EEC Stabex scheme.’ He also 
deplores the failure of the Common Fund agreement to come into force (pp. 
68-74).° This is followed by a spirited defense of investment protection 
agreements and Western investment policies in general (pp. 74-79). As for 
the recent codification of the law of the sea by the 1982 UN Convention, it 
is seen as unduly favoring the principal coastal states by greatly extending 
the area of their jurisdiction; as giving too much power to the flag states in 
the matter of shipping regulations and environmental protection (or the 


? Adopted within the framework of UNCTAD in October 1970 and put into effect by the 
EEC in July 1971 and by most other OECD countries in January 1972. It falls within the ambit 
of chapter IV of GATT and was accordingly given a waiver from the general most-favored- 
nation clause. Its purpose is to give free access to developed markets for specific products from 
developing countries. 

? Stabilization fund for exports of agricultural commodities from ACP countries (see note 5 
infra) to the EEC, introduced by the first Lomé Convention in 1975. The second Lomé 
Convention introduced a similar scheme for certain minerals, known as Sysmin. 

* Agreement on a Common Fund for Commodities adopted under the auspices of UNCTAD 
in 1980. It has not become effective owing to the failure of the main providers of capital, 
including the United States, to ratify it. 
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lack of it), thus preventing any effective international regulation of those 
issues; and as having set up a totally unrealistic regime for the exploitation of 
the Area.* The author fully supports those Western countries that have 
refused to sign the Convention (pp. 79-88). As for transfer of technology, 
the author thinks that it must be linked to investment protection. He op- 
poses the easy and cheap transfer of new technologies, which in his view are 
to be protected in the interest of general world development (pp. 88—92). 

The first half of the fourth chapter considers regional developments in 
the Third World. The author notes the lack of success of South-South 
cooperation in general, which he partly blames on the attitude of OPEC 
countries and that of more developed LDCs, which tend to behave in much 
the same way as their industrialized counterparts (pp. 94-97). This is fol- 
lowed by short surveys of regional cooperation in Latin America (pp. 
97-99) and in the Southeast Asia/Pacific area (pp. 99-101). In both in- 
stances, in spite of a few minor achievements, the author mainly sees failure 
to reach the goals set. There is nothing on regional cooperation in Africa. In 
zhe second part of the chapter, the author once more turns to legal con- 
siderations. He examines the attitude toward international law of the Non- 
Aligned Movement, which he sees as oscillating between wholesale con- 
demnation of the traditional international legal order as protecting only the 

nterests of the industrialized countries, and attempts to use this same legal 

order with a view to codifying the postulated “New International Economic 
Jrder” (pp. 102-06). This is followed by short reviews of the Islamic and 
socialist approaches to international law (pp. 106-09; 109-15), neither of 
which is seen as having provided any significant new contribution to the 
ternational legal order. 

The fifth chapter considers whether the European approach to develop- 
ment cooperation represents an alternative to worldwide approaches. It 
Segins with an excellent survey of legal arrangements concluded between 
the EEC and various parts of the developing world (ACP countries,” Medi- 
rerranean countries and ASEAN’ in particular) on pages 117-19. This is 
followed by an economic analysis of the various relationships, which closely 
accords with the official views prevalent in the Federal Republic of Germany 
spp. 120-36). The lack of impact of cooperation with very poor countries is 
blamed on their poverty itself, which, the author believes, makes it difficult 
to produce a lasting effect on their economies. He finds the main achieve- 


t This term designates the seabed and ocean floor beyond the jurisdiction of states, i.e., 
=utside the limits of their continental shelves. The regime provides for the setting up of an 
Enterprise, which is to exploit parts of the Area, while granting concessions to states for the 
=xploitation of the remainder. The terms of the concessions include the obligation of making 
ine technologies used available to the Enterprise so that it can use them for its own activities. It 
x mainly this provision that several Western countries find objectionable. 

5 Sixty-six African, Caribbean and Pacific countries that, for the purpose of negotiating with 
ne EEC, form a single group. 

8 Association of South-East Asian Nations grouping the Philippines, Indonesia, Malaysia, 
Singapore and Thailand. 
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ment of the Lomé’ process to be the promotion of investments in the ACP 
countries. 

In his conclusions (pp. 137-46), the author credits the developing coun- 
tries with realizing the importance of legal instruments in the promotion of 
development cooperation, while blaming them for wanting to reject many 
of the general rules of international law.® The consensual nature of the 
international legal order makes it difficult for one group of countries to 
impose its views on others. Third World countries thus tend to resort to 
declarations of principles whose content is rejected at least in part by the 
very countries to whom they are addressed. On the economic side, the 
author firmly endorses the official views of his country and the United 
States. He pleads for better coordination with a view to promoting develop- 
ment policies that will follow a free enterprise approach, and he expresses 
satisfaction with the renunciation of socialist policies by several developing 
countries. He fully agrees with the World Bank that stress should be laid on 
agriculture and labor-intensive industries, on financial orthodoxy and disci- 
pline so that external debts can be paid, and on a realistic appraisal of 
development policies. In a last return to legal considerations, the author 
wonders whether international law as we know it today still has a common 
conceptual foundation. 

The second half of the volume is made up of excerpts from official docu- 
ments such as treaties, declarations by organs of international institutions 
and policy guidelines, as well as statistical data on various aspects of develop- 
ment cooperation. Annex 8 provides a list of some regional economic insti- 
tutions in the Third World, which is rather outdated with respect to Africa.’ 

Dr. WulfP's book is a good and reasonably brief presentation of current 
views on international development cooperation as held particularly by of- 
ficial circles of the Federal Republic of Germany and the United States. This 

‘is tempered by a very sympathetic approach to the plight of the developing 
countries, in particular as regards the contradiction between the stated 
objectives of freer trade proclaimed by Western countries and the restric- 
tive measures they constantly take to protect their industries against com- 
petition from the Third World. Those diplomats of the Third World in- 
volved in economic negotiations with the West who know German should 
make this book compulsory reading before sitting down at the negotiating 
table, or even prior to drawing up their negotiating brief. 


DIETRICH KAPPELER 
University of Nairobi 


7 Lomé, the capital of Togo, where the EEC-ACP conventions were signed in 1975, 1979 
and 1984. 

® Many Western politicians and scholars level this accusation against both socialist countries 
and countries of the Third World. In fact, the only major principle contested by these countries 
is that of the sanctity of private property of foreigners. 

? There is no mention of the Southern African Development Coordination Council 
(SADCC), the Preferential Trade Area for Eastern and Southern Africa (PTA) and the Com- 
munauté Economique des Etats d’Afrique Centrale (OEE): As for OCAM, which is listed, it 
was dissolved in 1985. 
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Service-Led Growth: The Role of the Service Sector in World Development. By 
Dorothy I. Riddle. New York: Praeger Publishers, 1986. Pp. xiv, 289. 
Index. $37.95. 


Ever since Daniel Bell published his controversial The Coming of the Post 
dustrial Society in 1973, there has been a vigorous debate in the academic 
iterature about the relative importance of manufacturing versus services in 
an economy. On one side of the debate are those who argue that manufac- 
zuring is critical: without the production of goods, the argument goes, no 
=conomy can remain strong and vibrant. As Stephen Cohen and John 
Zysman wrote in their recent study, Manufacturing Matters, ‘“There is no 
such thing as a post-industrial economy. . . . The wealth and power of 
‘he United States depends upon maintaining mastery and control of 
oroduction.’” 

On the other side of the debate is a growing list of scholars to which we 
must add Dorothy Riddle, as revealed by the book under review. In the 
tradition of Bell and more recently Ronald Shelp,? Riddle has written a 
rather conventional book about the expanding role of the service sector and 
services’ essential role in economic growth. 

The first third is a lengthy review of the literature on services. The author 
explores the variety of ways that services have been defined as well as 
different theories about the impact of services on the economy. Part of the 

problem with studying the service sector, as Riddle correctly notes, is that 
everyone has a different definition. As a result, the data on services tend to 
be incompatible across time, across countries and especially across academic 
studies. Unlike manufacturing, for which everyone has a definition and can 
usually agree on standards of measurement, services are often treated as a 
residual. After proposing a definition, Riddle proceeds to examine the so- 
called myths of the service sector: the myth of the low value of services; the 
myth of low productivity of services; and the myth of de-industrialization. 
Her claim is that services have been systematically misunderstood and un- 
dervalued. “It is the service sector,” she asserts, “not the manufacturing 
sector, which is indispensable” (p. 104). 

Part 2 examines various trends related to services in global markets, 
followed by part 3, which looks at prescriptions for governments and firms. 
Of particular interest are the chapters on trade in services—one of the top 
Priorities for the next round of the General Agreement on Tariffs and 
“Trade. In her fifth chapter, Riddle focuses on conceptualizing the trade-in- 
services issue, while in the ninth, she focuses on policy recommendations. 
as she suggests, conceptualizing trade in services is even more difficult than 
providing definitions for domestic services. Part of the confusion lies in the 
=ccounting system, which includes interest on bank loans and: repatriated 


! Quoted in Cohen & Zysman, Why Manufacturing Matters: The Myth of the Post-Industrial Econ- 
any, CAL. MGMT. REV., No. 3, Spring 1987, at 23. 

2 R. SHELP, BEYOND INDUSTRIALIZATION: ASCENDANCY OF THE GLOBAL SERVICE ECON- 
MY (1981). 
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earnings of multinationals as traded services; and part of the confusion is a 
function of trying to separate the ‘location’ of the service from its “owner- 
ship.” It is not immediately evident, for instance, whether one should look 
at where the service is being performed (e.g., in the United States for a 
French client versus the service being performed in France) or focus on the 
owner of the service (e.g., an American firm purchasing French services 
versus an American firm in France purchasing services from the U.S. head- 
quarters). Nor is it immediately evident whether services should be treated 
as trade or investment. There is a presumption that services should be 
treated like goods, but it is not clear whether the operation of an American 
accounting office in France with French nationals is any more of a trade 
issue than the operation by General Motors of a factory in Germany. 

While this book does not resolve these difficult questions, it does a credit- 
able job of surveying many of the conceptual and mythological issues. The 
primary weakness of the book is that it fails to make an original contribution 
to the literature. Like so much of the debate on services versus manufactur- 
ing, the author relies on aggregate, ad hoc statistics to prove that services 
are critical. Most of the numbers used illustrate the size and growth of the 
service sector; occasionally, the author performs a correlation. However, 
the evidence marshaled in support of the book’s theme of the critical role of 
services in the world economy is not conclusive. One cannot conclude, one 
way or the other, from the data presented that services are the essential link 
in economic growth. Similarly, conceptual work on trade in services is es- 
sential if the GATT is going to make progress during the next round of 
negotiations. However, this book does little more than review existing ap- 
proaches to the negotiations. 

To advance the debate about services versus manufacturing, and to reach 
a better understanding of the international dimensions of services, a careful 
examination of the linkages between industrial production and services at 
the micro-, industry level, rather than the macrolevel, would probably con- 
stitute a better research vehicle. If this study had provided us with more 
detailed empirical research, we might have learned more about how services 
and the industrial economy interact. 


DAVID B. YOFFIE 
Harvard Business School 


The Canadian Yearbook of International Law. Volume XXII, 1985. Edited by 
C. B. Bourne. Vancouver: University of British Columbia Press, 1986. 
Pp. 498. Index. $38.50. 


Perhaps the increasing significance of sea law and issues of maritime 
jurisdiction is evident in the fact that four of the six articles in the latest 
Yearbook treat such questions. Nevertheless, one of the remaining two arti- 
cles is likely to be the most provocative in that its author, L. C. Green, 
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=xpresses the frustrations of many students of international law in wonder- 
ing Is There a Universal International Law Today? 

In tracing the roots of international law, Green finds that early concep- 
zions of jus gentium or jus inter gentes reflected a notion of universal applica- 
zion. A review of selected classical writers (e.g., Vitoria, Suarez, Pufendorf, 
Wolff) shows support for the universality principle, but also an acknowledg- 
nent (e.g., Grotius, Gentili) of regional diversity. However, a study of mod- 
2rn trends in law and politics suggests that particularization is now the 
ominant theme. States, or groups of states, tend to articulate interests in an 
area of activity or in a geographical region that are vital to themselves, to the 
detriment of universal participation. Issues that come before the United 
Nations or form part of the flow of modern world politics readily reveal the 
divisions; they involve such matters as religious diversity, differing eco- 
nomic systems, Third World concerns, the Monroe and Brezhnev Doc- 
trines, Canadian Arctic claims, the jurisdiction of the International Court of 

_ustice, human rights, ideology and the law of the sea. . 

The author offers the following observation: ‘‘Even if we are prepared to 
accept that there was in the past a universal international law, there is little 
hope that we will ever see its existence again” (p. 32). He predicts an 
increase in regional and political groupings and advises: “Perhaps the wisest 
approach is to accept this fact and abandon the pretence that consensus in 
the United Nations or adoption of conventions that stand little chance of 
general, let alone universal, ratification is the route towards establishment 
of an international rule of law” (@d.). The future of international law is seen 
zs hinging on intraregional respect for regional norms and potential interre- 
gional “ad hoc international law” reflecting agreement in specific areas. 

The other “nonmaritime’”’ article, by Sharon A. Williams, examines Can- 
=da’s Criminal Law. Amendment Act of 1985. This massive act (212 sections 
znd 5 annexes) covers a wide range of domestic offenses, but the author 
focuses on provisions relating to international criminal law, particularly 
hostage taking and offenses against nuclear material. She reminds us that 
entiterrorist conventions gain in effectiveness as the number of adhering 
states grows and safe havens for terrorists disappear. Canada’s action in the 
Criminal Law Amendment Act to combat terrorism is seen by her as a “‘fine 
example”’ for other states. Particular attention should be paid to aut dedere, 
cut judicare provisions in multilateral antiterrorist conventions, which re- 
zuire states (such as Canada) to prosecute alleged offenders in custody if for 
some reason they cannot be extradited. 

The remaining four articles treat maritime questions. In an article that 
ould have been strengthened by the inclusion of maps and diagrams, 

eoffrey Marston examines the Strait of Georgia Reference decided by the 

supreme Court of Canada in May 1984. The disputes concerned title to the 
szabed and subsoil of the Strait of Juan de Fuca, the Strait of Georgia, 
Johnstone Strait and Queen Charlotte Strait, and were referred to the 
Sourt by British Columbia. 

Francis Rigaldies discusses the status of the Gulf of St. Lawrence in inter- 
ational law in an article that includes a number of helpful maps. ‘The 
author traces the Canadian claims to the gulf as “internal waters,” which are 


1988] BOOK REVIEWS AND NOTES 227 


based upon straight baselines drawn across the Straits of Belle Isle (45 miles) 
and Cabot (54 miles). He believes that Canada’s historic claims to the area 
are very strong and that a “clear and unequivocal” proclamation of Cana- 
dian sovereignty is not needed now for two reasons: there is no reason to 
provoke an unnecessary confrontation with the United States, and Canada 
already exercises enough jurisdiction over the area to protect its interests. 

L. L. Herman probes the “modern concept of the off-lying archipelago in 
international law,” arguing that the 1982 Law of the Sea Convention con- 
tains many unclear definitions, including those of such terms as archipela- 
goes, islands, atolls, reefs, rocks and low-tide elevations. Recent decisions 
(the Gulf of Maine and Libya / Malta Continental Shelf cases) suggest that states 
will now be more interested in maximizing jurisdictional claims by the care- 
ful selection of base points. Previously unimportant geographical features 
will now come under close scrutiny. 

The final article, by M. L. Jewett, is the second installment of a study 
begun in the previous Yearbook. The focus is a dispute between Newfound- 
land and Canada concerning claims to the continental shelf, in particular, 
the status of the continental shelf in 1949, the date of union of Newfound- 
land with Canada. An extensive review of general practice and UK practice 
shows that no legal regime of the continental shelf had become customary 
international law before 1949. Therefore, Newfoundland could not have 
acquired any rights to exploit the continental shelf before 1949 and any 
such rights must rest with the Canadian federal Government. | 

Although the foregoing commentary has focused on the articles in the 
Yearbook, the notes and comments section always offers lively discussion of 
prominent international legal questions, and the current selection is no 
exception. The section on current Canadian practice and cases in interna- 
tional law is worth the reader’s time, as is the selection of book reviews. 


FOREST L. GRIEVES 
University of Montana 


Soviet Year-Book of International Law, 1985. Moscow: Publishing House 
“Nauka,” 1986. Pp. 360. 4 rubles, 60 kopeks. 


Debate still stirs over whether there are three international laws or only 
one universal one, if a reader may take positions set forth in the 1985 Soviet 
Year-Book as representative. I. P. Blishchenko of the Foreign Ministry calls 
for more research on socialist international law as if it were one of three 
systems (socialist, capitalist and developing world). I. I. Lukashuk rises at the 
annual meeting to rebuke him, insisting on the validity of G. I. Tunkin’s 
position that there is only one universal law created through the ‘“‘coordina- 
tion of wills” of the member states of the three groups. A. P. Movchan of 
the United Nations Committee on Human Rights, writing the leading paper 
in the Year-Book, also upholds the Tunkin view, but evidently the revered 
senior scholar has not yet convinced all of his colleagues. 

Perhaps Blishchenko was only saying that the practice of socialist states 
within a universal international law needs to be studied in greater depth 
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than it has been to date, but Lukashuk did not interpret him to mean as 
much. To Westerners, the argument over whether a new independent sys- 
tem of law has been brought into being by socialist practice or whether 
socialist states provide only a school of interpretation within a universal law 
seems pedantic, but, as the debate in the Year-Book indicates, the issue is still 
zlive. Blishchenko proves that Tunkin’s position is still challenged by a 
younger generation that seems to need to reassert the doctrinaire position 
of the 1930s, that socialism has brought about qualitative change in the 
corpus of international law as evidenced by the practice of socialist states. 

The Year-Book is by no means limited to scholastic argument. Much of the 
material is practical, especially in the field of private international law, to 
which the Year-Books are now devoting more space. V. Yu. Odintsova argues 
zhat since the USSR has joined the Universal (Geneva) Copyright Conven- 
zon, there is reason to amend its civil law fundamentals to exclude some 
<rovisions—notably, those that permit the use in cinema, radio and televi- 
s.on programs of copyrighted works without consent of the author, al- 
s1ough with payment of royalties. Also, she would eliminate permission to 
ise without payment articles in the public press that have “no current 
nformational character.” 

B. S. Smirnov is practical when he attacks the European Community’s 
antidumping law as discriminatory against socialist products. O. Z. Yusis 
Jefends Soviet interests in a thorough review of judicial decisions of West- 
ern states that refuse to acknowledge Soviet nationalization decrees in the 
=altic Republics because the United States and some others refuse to recog- 
mize their incorporation into the USSR. In his view, this position is un- 
founded, for the republics are indubitably republics of the USSR. 

On the 10th anniversary of the Final Act of Helsinki, A. I. Stepanov and 
"v. A. Kozhevnikov reaffirm the Soviet interest in preserving the inviola- 
bility of European frontiers, which they find confirmed in the Act. They 
make no mention, however, of the human rights “basket” in the Act to 
which Western eyes are turned and without which Western statesmen would 
mot have signed the Act. 

A. V. Chernichenko reaffirms the long-held Soviet position that Article 
27) of the UN Charter is of paramount importance. He analyzes arguments 
that a distinction must be drawn between “interference” and “‘interven- 
ton” in the domestic jurisdiction of states. He agrees that the Security 
Council can vote to “‘intervene’’ when it finds a threat to peace. He doubts 
that a resolution of the General Assembly calling for action can be sup- 
ported as legal “intervention” even if it is based on recognition that fascism 
13 a threat to peace or that environmental! protection is a global problem, as 
cme scholars argue. He has no doubt that Article 2(7) is violated when a 
Genera] Assembly resolution flows from “clearly biased discussion, insti- 
gated by political consideration,” especially when member states seek to 
eaforce the resolution by force or threat of force. In short, he would classify 
a illegal “interference” enforcement action that has not passed the test of 
tze veto. 

R. V. Dekanosov insists that waters must now be divided into three cate- 
gories: territorial, continental shelf and economic zone, in that different 
international law norms apply to each. He notes that while fishing and 
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freedom of navigation are permitted in the economic zone, foreign exploi- 
tation of the resources of the continental shelf is forbidden. He does not 
consider a fourth zone now claimed by some states; they argue that even on 
the high seas ships may be boarded and fines levied if fish that spawn in a 
coastal state’s rivers have been caught. Soviet law now provides for this 
conservation measure. | 

As in the past, the Year-Book includes valuable tables in the form of chron- 
icles of Soviet and Eastern European legislation on matters of international 
concern, including adherence to multilateral conventions. Summaries are 
provided of Soviet decrees on the economic zone, protection of the environ- 
ment on the Arctic Sea coast, interlibrary loans across state frontiers, the 
entry and transit of foreigners, the issuance to foreigners of residence per- 
mits and the new regime for direct relationships between Soviet enterprises 
and foreign firms. 

Fortunately for non-Russian readers, English translations have length- 
ened over the years, but the shorter “‘scientific reports” are still printed only 
in Russian. Often they are helpful to foreigners, and they might well be 
summarized also. 


JOHN N. HAZARD 
Board of Editors 


Aussenpolittk und Volkerrecht der Sowjetunion. By Boris Meissner. Cologne: 
Verlag Wissenschaft und Politik, 1987. Pp. 358. 


Professor Meissner, a major figure in postwar West German studies of 
Soviet and East European law, was honored in 1985 by a monumental 
Festschrift! arranged by colleagues and former students. With the help of 
Hans Heinrich Mahnke, who contributes an appreciative foreword that 
avoids replicating the Festschrift tribute, Meissner has assembled 16 of his 
articles and essays, all previously published in sundry places between 1960 
and 1985, on Soviet foreign policy and Soviet approaches to international 
legal doctrine and practice. Ordered thematically into two sections, the 
volume treats, respectively, Soviet theories of foreign policy and interna- 
tional legal doctrine, and Soviet practice of international law and foreign 
policy. 
' In American terms a jurist, political scientist and diplomat with a strong 
bent for Sovietology, a combination well represented in the activities of the 
Institut für Ostrecht der Universitat Köln, which he directed for decades, 
Meissner approached these topics from a broad perspective and his articles 
meld nicely without being unduly outdated by the passage of events. In part 
1 the essays examine the relationship between Soviet theories of foreign 
policy and international law, the trends in Western and Soviet international 
legal doctrines, the elements of continuity between imperial and postrevo- 
lutionary Russian international legal science (here, perhaps understandably, 
given his German Baltic background, he gives much greater due to the 
os 
! See SOWJETSYSTEM UND OSTRECHT 886 (G. Brunner, T. Schweisfurth, A. Uschakow & K. 
Westen eds. 1985). l 
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European roots of Russian doctrine than the present reviewer would), and 
Soviet concepts of peaceful coexistence, socialist international law, sover- 
zignty and self-determination. 

Soviet foreign policy and state practice he rightly sees as reflecting a 
combination of constant and variable factors from the pre- and post-1917 
deriods. He gives much attention to Soviet alliance policy since the 
nid-1950s in part 2 and to key “frontier” issues, including Afghanistan and, 
above all, relations with the German Democratic Republic. Given his gen- 
erational and geopolitical roots, it is not surprising that Far Eastern and 
Arctic concerns figure slightly in Meissner’s perception of the key postwar 
eSSues. 

The essays have been beautifully reset, apparently without changes—the 
epportunity to rectify a few infelicities not having been seized. It is to 
Meissner and his associates that we also owe two splendid bibliographies on 
Soviet public and private international law,” a contribution overlooked by 
Mahnke in his foreword. International lawyers will welcome this collection 
of Meissner’s thoughtful reflections, and some may be inspired enough to 
consult collateral volumes containing his evaluations of Soviet domestic 
=ffairs and social structure. 


WILLIAM E. BUTLER 
University of London 
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Water in the Middle East: Conflict.or Cooperation? Edited by Thomas Naff 
zad Ruth C. Matson. (Boulder and London: Westview Press, 1984. Pub- 
ished in cooperation with the Middle East Research Institute, University of 
Pennsylvania. Pp. xvii, 236. $25.) The product of a pilot research project of 
the Middle East Research Institute of the University of Pennsylvania, 
this book underscores the importance of water as “an impetus toward co- 
operation.” 


A team of researchers studied the history, hydrology and technical aspects 
cf several river systems—-the Jordan, the Litani, the Euphrates, the Orontes 
and the Nile—and has highlighted their common problems. These relate 
primarily to both water quantity and water quality. Even though these 

oblems are well-known, the researchers note a persistent tendency in the 
Middle East to produce energy-intensive and high-consumptive agricultural 
schemes. These policies are driven by the pressures of population growth 
ard further exacerbate the situation. 


The researchers emphasize the need to link the resolution of the Middle 
East conflict between Israel and the Arab countries, especially the Jordan 
water problem, to the Palestinian problem. They aptly conclude: “‘As water 
s~ortages appear and increase, there will be more requests for U.S. assist- 
arce, especially from Israel. Anticipatory planning of that assistance to pro- 


* B. MEISSNER, SOWJETUNION UND VOLKERRECHT 1917 Bis 1962 (1963), reviewed at 58 
AIL 537 (1964); and B. MEISSNER, SOWJETUNION UND VOLKERRECHT 1962-1973 (1977). 
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mote cooperation and avoid last-minute bail-outs seems a wise, if rare, 
course.” 


VED P. NANDA 
University of Denver 


The Law and Procedure of the International Court of Justice. Vols. I and II. By 
Gerald Fitzmaurice. (Cambridge: Grotius Publications Limited, 1986. Pp. 
xli, 860. Index. $152.) These two volumes usefully gather together the 
distinguished writings of the late Sir Gerald Fitzmaurice, Legal Adviser of 
the British Foreign Office, and later a judge of the International Court of 
Justice and then of the European Court of Justice. 


La Pensée des autres en droit international privée. Comptes Rendus bibliogra- 
phiques (1946-1984) réunis en hommage a leur auteur. By Phocion 
Francescakis. (Thessaloniki: Aristotelian University of Thessaloniki, 1985. 
Pp. xlviii, 497. Indexes. Distributed in France by Dalloz. F.335.) This vol- 
ume assembles the book reviews written by a major figure in international 
law who made for himself a distinguished career as an editor and a teacher < 
in France. | 


COLLECTED ESSAYS 


With this issue, the Journal inaugurates a practice of presenting 
simply the tables of contents of certain volumes that do not lend 
themselves readily to unified reviews because they consist of 
loosely linked contributions by different authors. Yearbooks and 
Festschriften are the principal varieties of such work. It is believed 
that publication of such tables of contents serves a useful end, 
particularly in respect of those yearbooks that are published in 
English but because they are published abroad are not caught by 
the Index of Legal Periodicals and similar guides to the literature. 


German Yearbook of International Law. Volume 28, 1985. Edited by Jost 
Delbrück, Wilhelm A. Kewenig and Rüdiger Wolfrum. (Berlin: Duncker & 
Humblot, 1986. Pp. 555. DM 212.) 


Alfred de Zayas, Jakob Th. Moller & Torkel Opsahl, Application of the Inter- 
national Covenant on Civil and Political Rights under the Optional Protocol by the 
Human Rights Committee; César Sepulveda, The Inter-American Commission on 
Human Rights of the Organization of American States; Martin Bullinger, Freedom 
of Expression and Information; Albert Bleckmann, The Subjective Right in Public 
International Law; Hakon Eriksen, The. Legal Status of the Sami in Norway; 
Wilhelm Wengler, New Australian Constitution Case Law on Race Discrimina- 
tion (in German with English summary); Jost Delbriick & Klaus Dicke, The 
Christian Peace Ethic and the Doctrine of Just War from the Point of View of 
International Law; Trutz Rendtorff, Christian Ethics and the Doctrine of Just 
War; Elmar Rauch, Military Uses of the Oceans; L. F. E. Goldie, Special Problems 
Concerning Deep Seabed Mining in the Event of Non-Participation in UNCLOS; 
Uwe Jenisch, Sovereign Rights in the Arctic; Hubertus Welsch, The London 
Dumping Convention and Sub-Seabed Disposal of Radioactive Waste; Mark M. 
Boguslavsky, Technology Transfer and International Law; Tobias Stoll, 
Proprietary Protection of Computer Software in National and International Per- 
spective; Wolfgang Seiffert, Volkerrechtliche Aspekte der Verlängerung des War- 
schauer Paktes (with English summary). 
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Israel Yearbook on Human Rights. Volume 16, 1986. (Published under the 
auspices of the Faculty of Law, Tel Aviv University. Pp. 340.) 


Yoram Dinstein, The Interaction of International Law and Justice; Fania Domb, 
Human Rights through Peace Treaties; L. C. Green, Institutional Protection of 
Human Rights; Ruth Lapidoth, The Right of Return in International Law, with 
Special Reference to the Palestinian Refugees; Natan Lerner, The U.N. Convention 
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‘Siuffre Editore, 1986. Pp. xii, 467. Index. $70. Distributed by Oceana 
>ublications, Inc.) 
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Antonio Filippo Panzera, Some Considerations on the Review of the 1977 Envi- 
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ciew of international law. 
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south Africa. Pp. 301. Index. R25; $20.) 


“ina Dashman, United States Corporate Disinvestment from South Africa; George 
4. Barrie, International Law and Economic Coercion—A Legal Assessment; 
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Anticipatory Self-Defence and Reprisals Re-examined. South African Attacks on 
ANC Bases in Neighbouring States. 


BOOKS RECEIVED* 


International Law—General 


Gray, Christine D. Judicial Remedies in International Law. Oxford: Clarendon Press; New York: 
Oxford University Press, 1987. Pp. xix, 250. Index. $57. 

Green, N. A. Maryan. International Law (3d ed.). London: Pitman Publishing, 1987. Pp. xiviii, 
333. Index. 

Ott, David H. Public International Law in the Modern World. London: Pitman Publishing, 1987. 
Pp. xxi, 390. Index. £14.95, 

Wegen, Gerhard. Vergleich und Klagerticknahme im internationalen Prozeß. Berlin: Duncker & 
Humblot, 1987. Pp. 484. DM 188. 


International Economic Law & Relations 


Arndt, Sven W., and Lawrence Bouton. Competitiveness: The United States in World Trade. Wash- 

ington: American Enterprise Institute for Public Policy Research, 1987. Pp. 120. $16, cloth; 
` $7.95, paper. Distributed by University Press of America, Inc. 

de Vries, Margaret Garritsen. Balance of Payments Adjustment, 1945 to 1986: The IMF Experience. 
Washington: International Monetary Fund, 1987. Pp. xi, 336. Index. $14.50. 

Doxey, Margaret P. International Sanctions in Contemporary Perspective. New York: St. Martin’s 
Press, 1987. Pp. xi, 175. Index. $37.50. 

Goodman, Louis W. Small Nations, Giant Firms. New York and London: Holmes & Meier, 
1987. Pp. xiii, 181. Index. $39.50, cloth; $19.75, paper. 

Johnston, Charles R., Jr. (comp./ed.). Law & Practice of United States Regulation of International 
Trade. New York, London, Rome: Oceana Publications, Inc., 1987. $175. 

Lange, Dieter, and Gary Born (eds.). The Extraterritonial Application of National Laws. Paris and 
New York: ICC Publishing S.A.; Deventer: Kluwer Law and Taxation Publishers, 1987. Pp. 
x, 57, DA.50; £16.95; $24. 

Lovett, William A. World Trade Rivalry: Trade Equity and Competing Industrial Policies. Lexington 
and Toronto: D.C. Heath and Company, 1987. Pp. xxxv, 260. Index. $35. 

Schmitthoff, Clive M., with assistance from John Adams. Schmitthoff’s Export Trade: The Law and 
Practice of International Trade (8th ed.). London: Stevens & Sons, 1986. Pp. lix, 689. Index. 

Seidl-Hohenveldern, Ignaz. Corporations in and Under International Law. Cambridge: Grotius 
Publications Limited, 1987. Pp. xviii, 138. Index. £25; $45. 


Law of the Sea & Maritime Law 


Adede, A. O. The Sysiem for Settlement of Disputes under the United Nations Convention on the Law of 
the Sea: A Drafting History and a Commentary. Dordrecht, Boston, Lancaster: Martinus Nijhoff 
Publishers, 1987. Pp. xv, 285. Dfi.165; $67.50; £45.50. 

Attard, David Joseph. The Exclusive Economic Zone in International Law. Oxford: Clarendon 
Press; New York: Oxford University Press, 1987. Pp. Ixiv, 350. Index. $78. 

Churchill, R. R. EEC Fisheries Law. Dordrecht, Boston, Lancaster: Martinus Nijhoff Publishers, 
1987. Pp. xxviii, 299. Index. DA.165; $80; £50.95. 

Mahmoudi, Said. The Law of Deep Sea-Bed Mining: A Study of the Progressive Development of 
International Law Concerning the Management of the Polymetallic Nodules of the Deep Sea-Bed. 
Stockholm: Almgqvist & Wiksell International, 1987. Pp. 362. Index. SEK 525. 

Wiktor, Christian L., and Leslie A. Foster. Marine Affairs Bibliography. A Comprehensive Index to 
Marine Law and Policy Literature Cumulation: 1980-1985. Dordrecht, Boston, Lancaster: 
Martinus Nijhoff Publishers, 1987. Pp. xv, 685. Indexes. DA.375; $189; £127.50. 


* Mention here neither assures nor precludes later review. 


233 


234 THE AMERICAN JOURNAL OF INTERNATIONAL LAW [Vol 82 


Human Rights 


Boyle, Francis Anthony. Defending Civil Resistance Under International Law, Dobbs Ferry: 
Transnational Publishers, Inc., 1987. Pp. xxii, 378. Index. $45.50. 

=mpell, Hans-Michael. Die Kompetenzen des UN-Menschenrechtsausscnusses im Staatenberichisver- 
fahren (Art. 40 des Internationalen Paktes über bürgerliche und politische Rechte). Frankfurt am 
Main, Bern, New York: Peter Lang, 1987. Pp. viii, 294. Sw.F.65. 

Toster, Don, with Dennis Davis & Diane Sandler. Detention & Torture in South Africa: Psychologi- 
cal, legal & historical studies, New York: St. Martin’s Press, 1987. Pp. vi, 250. Index. $29.95. 

-lalberstam, Malvina, and Elizabeth F. Defeis. Women’s Legal Rights: International Covenants an 
Alternative to ERA? Dobbs Ferry: Transnational Publishers, Inc., 1987. Pp. xii, 208. Index. 
$35. 

Robbers, Gerhard. Sicherheit als Menschenrecht: Aspekte der Geschichte, Begründung und Wirkung 
einer Grundrechtsfunktion. Baden-Baden: Nomos Verlagsgesellschaft, 1987. Pp. 292. Indexes. 
DM 70. 

Eodley, Nigel S. The Treatment of Prisoners Under International Law. Paris: UNESCO; Oxford: 
Clarendon Press; New York: Oxford University Press, 1987. Pp. xxii, 374. Index. $74, 
cloth; $28.50, paper. 

Stover, Eric. The Open Secret: Torture and the Medical Profession in Chile. Washington: Committee 
on Scientific Freedom and Responsibility, American Association for the Advancement of 
Science, 1987. Pp. vi, 82. 

‘Lomasevski, Katarina (ed.). The Right to Food: Guide through Applicable International Law. Dor- 
drecht, Boston, Lancaster: Martinus Nijhoff Publishers, 1987. Pp. xix, 387. Index. Dfl.165; 
$75.50; £56.75. 


=nuironment E$ Natural Resources 


Zoss, Lester, and Mitchell A. Silk. Environmental Law and Policy in the People’s Republic of China. 
New York, Westport and London: Quorum Books, 1987. Pp. xvi, 449. Index. $75. 

Triggs, Gillian D. (ed.). The Antarctic Treaty regime: Law, Environment and Resources. Cambridge 
and New York: Cambridge University Press, 1987. Pp. xxi, 237. $54.50. 


cternational Organizations 


—amrosch, Lori Fisler (ed.). The International Court of Justice at a Crossroads. Published under the. 
auspices of the American Society of International Law. Dobbs Ferry: Transnational Pub- 
lishers, Inc., 1987. Pp. xxviii, 511. Index. $67.50. 

Scnclair, lan. The International Law Commission. Cambridge: Grotius Publications naia 
1987. Pp. viii, 177. Index. £28; $49. 


sropean Community Law 


Ballarino, Tito. Lineamenti di diritto comunitario (2d ed.). Padua: CEDAM, 1987. Pp. xxi, 343. 
Indexes. L. 25.000. 

Burrows, F. Free Movement in European Community Law. New York: Oxford University Press, 
1987. Pp. xxxvi, 346. Index. $69. 

ecobs, F. G. (ed.). Yearbook of European Law 1985, Volume 5. New York: Oxford University 
Press, 1986. Pp. xiii, 475. Index. $82. 

Pjakos, Asteris. Les Droits de la défense et le droit communautaire de la concurrence. Brussels: 
Etablissements Emile Bruylant, 1987. Pp. xiii, 469. Index. BF 2,811. 

E.idden, Bernard, and Derrick Wyatt (eds.). Basic Community Laws (2d ed.). New York: Oxford 
University Press, 1986. Pp. xvi, 407. $45, cloth; $17.95, paper. 


Faivaie International Law 


Sikes, Edward I., and Michael C. Pryles. Australian Private Internationa! Law (2d ed.). Sydney: 
The Law Book Company Limited, 1987. Pp. Ixxxix, 772. Index. $69.50. 


Feternational Labor Law 


Iacernational Labour Law Reports. Volume 5. Dordrecht, Boston, Lancaster: Martinus Nijhoff 
` Publishers, 1987. Pp. xxxix, 403. DA.225; $110.50; £76.50. ; 


r 


1988] BOOKS RECEIVED 235 


Immigration & Refugees 


Fourlanos, Gerassimos. Sovereignty and the Ingress of Aliens: With Special Focus on Family Unity and 
Refugee Law. Stockholm: Almqvist & Wiksell International, 1986. Pp. xiv, 186. SEK 190. 
Legomsky, Stephen H. Immigration and the Judiciary: Law and Politics in Britain and America. 

Oxford: Clarendon Press; New York: Oxford University Press, 1987. Pp. xxxix, 345. $68. 


State Responsibility 


Spinedi, Marina, and Bruno Simma (eds.). United Nations Codification of State Responsibility. New 
York, London, Rome: Oceana Publications, Inc., 1987. Pp. xi, 418. Index. $75. 

Taishoff, Marika Natasha. State Responsibility and the Direct Broadcast Satellite. London and New 
York: Frances Pinter (Publishers), 1987. Pp. xit, 203. Index. $29. Distributed by Columbia 
University Press. 


U.S. Law & Foreign Relations 


Dorman, William A., and Mansour Farhang. The U.S. Press and Iran: Foreign Policy and the 
Journalism of Deference. Berkeley, Los Angeles, London: University of California Press, 1987. 
Pp. x, 272. Index. $29.95. 

Gregor, A. James, and Virgilio Aganon. The Philippine Bases: U.S. Security at Risk. Washington: 
Ethics and Public Policy Center, 1987. Pp. xiv, 132. Index. $17.50, cloth; $7.95, paper. 
Distributed by University Press of America, Inc. 

Lowe, James Trapier. Our Colonial Heritage: Diplomatic and Military. Lanham, New York, Lon- 
don: University Press of America, 1987. Pp. x, 326. Index. $32.50, cloth; $19.75, paper. 
Marshall, Burke (ed.). A Workable Government? The Constitution Afier 200 Years. New York and 

London: W. W. Norton & Company, 1987. Pp. x, 262. Index. $19.95, cloth; $9.95, paper. 

Reams, Bernard D., Jr., and Stuart D. Yoak. The Constitution of the United States: A Guide and 
Bibliography to Current Scholarly Research. Dobbs Ferry: Oceana Publications, Inc., 1987. Pp. 
xvil, 545. Indexes. $65. 

Sheleff, Leon Shaskolsky. Ultimate Penalties: Capital Punishment, Life Imprisonment, Physical Tor- 
ture. Columbus: The Ohio State University Press, 1987. Pp. xi, 492. Indexes. $27.50. 

Siegan, Bernard H. The Supreme Court’s Constitution: An Inquiry Into Judicial Review and Its Impact 
on Society. New Brunswick and Oxford: Transaction Books, 1987. Pp. xi, 215. Indexes. 
$29.95, cloth; $14.95, paper. 


Arms Control & Disarmament 


Calvo-Goller, Notburga K., and Michel A. Calvo. The SALT Agreements: Content—Application— 
Verification. Dordrecht, Boston, Lancaster: Martinus Nijhoff Publishers, 1987. Pp. xxvi, 428. 
Index. Dfi.135; $66.50; £46.50. 

Garthoff, Raymond L. Policy Versus the Law: The Reinterpretation of the ABM Treaty. Washington: 
The Brookings Institution, 1987. Pp. x, 117. $8.95. 

McMillan, Stuart. Neither Confirm Nor Deny: The Nuclear Ships Dispute between New Zealand and 
the United States. New York, Westport, London: Praeger, 1987. Pp. viii, 177. Index. $37.95. 

Pogany, Istvan (ed.). Nuclear Weapons and International Law. New York: St. Martin’s Press, 
1987. Pp. xiii, 253. Index. $35. 

Stiitzle, Walther, Bhupendra Jasani and Regina Cowen (eds.). The ABM Treaty: To Defend or Not 
to Defend? Published under the auspices of the Stockholm International Peace Research 
Institute. Oxford and New York: Oxford University Press, 1987. Pp. x, 219. Index. £8.95. 

Weeramantry, C. G. Nuclear Weapons and Scientific Responsibility. Wolfeboro, N.H.: Longwood 
Academic, 1987. Pp. vi, 188. $25. 


Development 


World Development Report 1987. Published for The World Bank. New York: Oxford University 
Press, 1987. Pp. xii, 285. $26, cloth; $12.95, paper. 


International Relations & Politics 


Binnendijk, Hans, with Peggy Nalle and Diane Bendahmane (eds.). Authoritarian Regimes in 
Transition. Washington: Foreign Service Institute, U.S. Department of State, 1987. Pp. xxvi, 
336. 


236 THE AMERICAN JOURNAL OF INTERNATIONAL LAW _ [Vol. 82 


Burlet, Jacques de. Traité de l’état civil. Volume I: Les relations internationales. Brussels: Maison F. 
Larcier, S.A., 1987. Pp. 243. Index. BF 1,975. 

Prescott, J. R. V. Political Frontiers and Boundaries. London and Boston: Allen & Unwin, 1987. 
Pp. xv, 315. Index. $39.95. 

Starke, Linda (ed.). State of the World 1987. New York and London: W. W. Norton & Company, 
1987. Pp. xvii, 268. Index. $18.95, cloth; $9.95, paper. 


` Regional & Foreign Law & Politics 


Ansay, Tugrul, and Don Wallace, Jr. (eds.). Introduction to Turkish Law (3d ed.). Deventer: 
Kluwer Law and Taxation Publishers, 1987. Pp. xiv, 279. Index. Dfl.94; £29; $46. 

Bell, J. Bowyer. The Gun in Politics: An Analysis of Irish Political Conflict, 1916-1986. New 
Brunswick and Oxford: Transaction Books, 1987. Pp. x, 371. Index. $24.95. 

Zhiu, Hungdah, Y. C. Jao and Yuan-li Wu (eds.). The Future of Hong Kong: Toward 1997 and 
Beyond. New York, Westport, London: Quorum Books, 1987. Pp. vi, 262. Index. $45. 

-offe, Olimpiad S., and Peter B. Maggs. The Soviet Economic System: A Legal Analysis. Boulder and 
London: Westview Press, 1987. Pp. ix, 326. Index. $45. 

_acobini, H. B. Romanian Public Law: Some Leading Internal Aspects. Boulder: East European 
Monographs, 1987. Pp. ix, 182. Index. $25. Distributed by Columbia University Press. 
sethi, S. Prakash (ed.). The South African Quagmire: In Search of a Peaceful Path to Democratic 
Pluralism. Cambridge, Mass.: Ballinger Publishing Company, 1987. Pp. xvi, 444. $29.95. 
Taggart, Michael (ed.). Judicial Review of Administrative Action in the 1980s: Problems and Pros- 
pects. Auckland: Oxford University Press, in association with the Legal Research Foundation 

Inc., 1986. Pp. xx, 208. Index. $42.50. 

Thoolen, Hans (ed.). Indonesia and the Rule of Law: Twenty Years of ‘New Order’ Government. A 
study prepared by the International Commission of Jurists and the Netherlands Institute of 
Human Rights (SIM). London: Frances Pinter (Publishers), 1987. Pp. xii, 208. $30. Distrib- 
uted by Columbia University Press. 

Wiarda, Howard J., and Mark Falcoff, with Ernest Evans and Jiri and Virginia Valenta. The 
Communist Challenge in the Caribbean and Central America. Washington: American Enterprise 
Institute for Public Policy Research, 1987. Pp. xiv, 249. Index. $24.75, cloth; $11.50, 
paper. Distributed by University Press of America, Inc. 


Ffiscellaneous 


` Staudt, Ronald W., and Bernard J. Farber (eds.). The Dow Jones—Irwin Handbook of Microcomputer 
Applications in Law. Homewood, Ill: Dow Jones—Irwin, 1987. Published under the auspices 
of the American Bar Association. Pp. xviii, 278. Index. Demonstration diskette included. 
$120. 


INTERNATIONAL LEGAL MATERIALS* 


CONTENTS 
VOL. XXVI, No. 5 (September 1987) 


PAGE 


TREATIES AND AGREEMENTS 
Bahrain—Kuwait—Qatar—Saudi Arabia—United Arab Emirates: Charter Establishing 
Gulf Cooperation Council, Including Rules of Procedure and Unified Economic 
Agreement 42ctioisi tetsu ee Glee eens ee we eA ee i Mee aed ee 1131 
Costa Rica-E! Salvador~Guatemala—Honduras—Nicaragua: Agreement on Procedure 
for Establishing Firm and Lasting Peace in Central America... 6. 6 ce cee 1164 
India—Sri Lanka: Agreement to Establish Peace and Normalcy in Sri Lanka ........ 1175 
Syrian Arab Republic—Syrian Petroleum Co.—Pecten Ash Sham Company-~Syria Shell 
‘Petroleum Development B.V.—Deminex Petroleum Syria GMBH: Contract for the 
Exploration, Development and Production of Petroleum ...... 0.00. cece eee ene 1186 
United Nations: Convention on Conditions for Registration of Ships ..........6.6.- 1229 
JUDICIAL AND SIMILAR PROCEEDINGS 
Belgium: Commercial Court (Namur) Decision in Shareholders v. Compagnie de 
Saint-Gobain (Extraterritorial Effects of French Nationalization Law) ............. 1251 
International Court of Justice: Advisory Opinion on Application for Review of Judg- 
ment No. 333 of the U.N. Administrative Tribunal (Yakimetz Case) ...........- 1264 
United Nations Secretary-General: Ruling on Rainbow Warrior Affair between France 
and New Zealand .............00005. NEENA ee Pee E E 1346 
United States: Court of Appeals for the Second Circuit Decision in Amerada Hess 
Shipping Corporation and United Carriers, Inc. v, Argentine Republic ( Jurisdiction 
over Claim that Foreign Sovereign Violated International Law; Alien Tort Statute; Foreign 
SOUCTEUN, AMUN ACD) cits Sy Gin hat Gee nace cee eee ewe b tacts. 1374 
LEGISLATION AND REGULATIONS | 
France: Laws concerning the Privatization of Nationalized Enterprises ...........4. 1388 
OTHER DOCUMENTS 
United States: Securities and Exchange Commission No-Action Letters concerning the 
French PYTOGNCOON Program sooni ni wens be ea OSE EEE Se eds eRe 1408 
FEATURE DOCUMENTS 
Iran-Iraq War and Navigation in the Gulf o.oo eee een n enn 1422 
‘The Incident of the U S.S Stark: c's ei0e tence Sense ele hae tag 5 ae hae Re 1423 
Semeni Sc ues ene eal 4s caer sd ae a er a oe aie ek wa aT 1423 
LEtters to GONGTESS si on Sana ae een ORS RR ee eas ase Ses 1425 
Map Pinpoinling Incident: 64 032454051 Dea oi abe Cees 142€ 
U.S.-Iraqi Exchange of Notes on Liability and Compensation .......... 1427 
The U.S. Plan to Protect Kuwaiti Ships in the Gulf by Putting Them under U.S. Flags 1429 
SEMENE 65 ink p56 oN 4s E ER AE STS SSeS OS Cone ee ow es 1429 
Map Indicating Silkworm Missile Sites 2... 0... cece cee eee eee eee 1432 
Secretary of Defense Report (Weinberger Report) .............---0-- 1435 
Senator Nunn’s Response to Weinberger Report ..............00008- 1464 


* ILM subscription, $100; concessionary rate to ASIL members, $50. Address orders to 
ILM, 2223 Massachusetts Ave., NW, Wash., D.C. 20008. Outside U.S., please add $5.50. 


237 


238 THE AMERICAN JOURNAL OF INTERNATIONAL LAW _ [Vol. 82 


The United Nations Security Council Resolution Calling for an Immediate Cease-fire . 1479 


Security Council Resolution 598 (1987) 2.0... cece cece ee eee eee 1479 
Iranian Response to Resolution ........ 20. ce ee eee er eee eee ces eeee 1481 
Iraqi Response to Resolution osrcrscorinicut aa kE e 1485 


RECENT ACTIONS REGARDING TREATIES TO WHICH THE UNITED STATES IS A PARTY 1488 
RECENT ACTIONS REGARDING TREATIES TO WHICH THE UNITED STATES IS NOT A 
PARTY i festa abate ha ws a a ee ek eae Poe ail ia Avtar ie de toa rar eee ate ee 1490 


VOL. XXVI, No. 6 (November 1987) 
Cumulative Table of Contents for Volume XXVI .... 2. ce eee ees | t 


TREATIES AND AGREEMENTS 
African Petroleum Producing Countries: Agreement Establishing the African Petro- 
leum Producers’ Association 6.6.0... cee screenees ee ee ee 1493 
Belgium—Canada-Italy~Netherlands—Union of Soviet Socialist Republics: Agreement 
on the Resolution of Practical Problems with respect to Deep Seabed Mining Areas, and 
Exchange of Notes between the United States and the Parties to the Agreement 1502 
United Nations 
Vienna Convention for the Protection of the Ozone Layer ....-- 00.0 cece veces 1516 
Montreal Protocol on Substances that Deplete the Ozone Layer .......00002 0005: 1541 


_ JDICIAL AND SIMILAR PROCEEDINGS 
Iran—United States Claims Tribunal: 
Iran v. United States Case concerning the Balance Remaining in the Fund Held by the 
Federal Reserve Bank of New York pursuant to the Algiers Accords 
Interlocutory Award. 2.0tJeesataese we peewee OR ee ERR EE 1562 
Partial Award with Concurring Opinion ............02eee ee ee eee ees 1581 
Iran v. United States Case concerning Interpretation of Algiers Declarations with 
respect to Whether U.S. is Obligated to Satisfy Promptly any Award Rendered in Favor of 
Iran against U.S. Nationals—Decision 1... 060. c ec cee tec eens 1592 
United Kingdom: High Court of Justice (Queen’s Bench Division, Commercial Court) 
Judgment in Libyan Arab Foreign Bank v. Bankers Trust Company (Extraterritori- 
ality of U.S. Order to Freeze Libyan Assets; Banking Procedures for Clearing Eurodollar 
Accounts, Status of Accounts Held in London) ... ccc ccc cece nee nee wrens 1600 


(“THER DOCUMENTS 
United Nations 
International Conference on Drug Abuse and Illicit Trafficking: Decisions of the 
Conference 
Comprehensive Multidisciplinary Outline of Future Activities in Drug Abuse Con- 
PFO) ars irk Ciena T EE E E cies OSE Mia a ae as cane E T 1637 
Declaration of the International Conference on Drug Abuse and Illicit Trafficking 1722 
Preparatory Commission for the International Sea-Bed Authority and for the - 
International Tribunal for the Law of the Sea: 
Statement of Understanding for Proceeding with Deep Sea-Bed Mining Applications 1725 
Decision of the General Committee on the Application of India as a Pioneer 
TRUETO 33S state Suara tase tote ag Bias EEE Gd oe sane i 1728 


E=cENT ACTIONS REGARDING TREATIES TO WHICH THE UNITED STATES IS A PARTY 1736 
E=CENT ACTIONS REGARDING TREATIES TO WHICH THE UNITED STATES IS NOT A 


NDTICE OF OTHER RECENT DOCUMENTS (not reproduced) .......6.00 ees e cence 1743 
ISDEX TO VOLUME, AXVI iid ei esa oh 4ak ERENER deel RAEO 1745 


ANNUAL PATRON, SUPPORTING, AND 
CONTRIBUTING MEMBERS OF THE AMERICAN 
SOCIETY OF INTERNATIONAL LAW 1987-1988 


ANNUAL PATRON 


Eli Whitney Debevoise 


SUPPORTING 


Mitchell Brock 
Charles N. Brower 
Alexander D. Calhoun 
William Gilbert Carter 
Anthony A. D’Amato 
Robert MacCrate 
William B. Matteson 


Richard L. Abbott 
Richard B. M. Abrams 
Richard C. Allison 
Manuel R. Angulo 
Steven Wright Baker 
Gordon L. Becker 

J. Truman Bidwell 
Roman A. Bninski 
John Arthur Boyd 
George W. Brandt 
Aron Broches 
Richard P. Brown 
David Carliner 

C. J. Chen 

Donald E. Claudy 
Philip F. Cohen 
John P. Corrigan 
Samuel S. Cross 
Michael Danaher 


John L. A. De Passalaqua 


George C. Denney 
James M. Denny 
Edward A. Dragon 
Malcolm T. Dungan 


Covey T. Oliver 
George M. Pavia 
Walter S. Surrey 
Peter W. Thornton 
Peter D. Trooboff 
Jack G. Wasserman 
Basil S. Yanakakis 


CONTRIBUTING 


Richard A. Eastman 
Aly H. Elghatit 

F. Javier Fabregat 
Philip A. Faix, Jr. 
Stanley F. Farrar 
Benjamin B. Ferencz 
Jobn Basil Gantt 
David G. Gill 
Michael A. Gleim 
Joseph Gold 

L. F. E. Goldie 
Thomas R. Graham 
Ernest A. Gross 
James V. Hackney 
Herbert J. Hansell 
Joel B. Harris 
Thomas E. Haven 
H. Healy 

Cecil Hunt 

Oliver T. Johnson 
Joseph S. Kaplan 
Charles J. Keever 
Lee A. Kimball 
Paul L. Laskin 


James Leitner 

Robert T. Lemon, II 
Edwin Deane Leonard 
Jacques L. Leroy 

David M. Levitan 
George N. Lindsay 
Carlos A. Lopez-Guevara 
5. Lorinczi 

Ralph M. McDowell 

A. F. Maulsby 

Serald D. Morgan 

Frank E. Nattier 

Franz M. Oppenheimer 
‘suillermo F. Peroni 

. _ose Martins Pinheiro Neto 


Willis L. M. Reese 

A. R. Richstein 

Bruce L. Rockwood - 
James F. Sams 

J. P. Schwebel 

Charles M. Spofford 
Samuel A. Stern 

Isaac N. P. Stckes 
Robert M. Thomas, Jr. 
Sigmund Timberg 
Robert B. von Mehren 
Paul C. Warnke 

John Stowell Williams 
F. L. Wiswall 

Richard Young 


LIFE MEMBERS OF THE AMERICAN SOCIETY OF 
INTERNATIONAL LAW 1987-1988 | 


Gerald Aksen | Frankie Fook-lu Leung 
Stanley Anderson Cynthia C. Lichtenstein 
Masahiko Asada Mrs. Brunson MacChesney 
Calvin A. Behle Myres Smith McDougal 
Richard S. S. Bright Samuel Pyeatt Menefee 
John C. Brooks John M. Metzger 

Ian Brownlie Clifford L. Michel 
John Carey James A. R. Nafziger 
Chin-Yung Chao Andre W. G. Newburg 
Stephen S. F. Chen | Hisashi Owada 

Max Chopnick - Mauricio Perez-Badell 
J. G. Clarke Hernan Pérez Loose 
H. Alberta Colclaser Ellis L. Phillips 

Carter K. Combe Jane M. Picker _ 
Rebecca J. Cook Robert J. Radway 
Jorge Antonio De Marzi Charles S. Rhyne 
Dermott J. Devine Elliot L. Richardson 
John E. Donnelly Alfred P. Rubin 

Peter D. Ehrenhaft Mark Sandstrom 
Robert Eikel Tetsuo Sato 

Richard J. Erickson Oscar Schachter 
Eleanor H. Finch Cabot Sedgwick 
Richard I. Fine Yukio Shimada 

Roger D. Fisher William I. Shore 

Carl Mason Franklin Anne Patricia Simons 
Gaudencio Garcia Dwight J. Simpson 
Moti Lal Govila Owen Meredith Smaw 
Robert T. Greig Earl A. Snyder 

Joseph P. Griffin Jane Sommerich 
Richard Kennedy Guelff John H. Spencer 
Judith R. Hall Henry J. Steiner 
Robert D. Hayton ` Edward P. Torrey 

Dan F. Henderson Tullio Treves 

Robert E. Herzstein J. W. Van Der Zanden 
Gary N. Horlick ` L. W. Wadsworth 
Christopher C. Joyner Edith Brown Weiss 
William S. Kenney Elmer E. Welty 
Yoshito Kita Ulrich Woelker 
Elizabeth Lay C. U. Zachrisson 


Monroe Leigh Peaches Zaphiriou 


New from Allen & Unwin 


A Modern Introduction to -/ 


International Law 
Sixth Edition 
Michael Akehurst 


Reviewing the fourth edition of this text, 
the American Journal of International Law 
wrote: “Since its first publication in 1970, 
Dr. Akehurst’s book has become one of 
the most widely used in the genre of the 
comprehensive, yet compact, introduc- 
tion to international law” Dr. Akehurst 
has extensively revised this new sixth 
edition to account for recent de- 
velopments in international law, e.g. the 
1986 International Court judgement 
regarding U.S. aid to the Nicaraguan 
contras. 

1987, 320pp. $34.95 cloth, $14.95 
paper 


Also of interest: 
Social Democracy and 
the Rule of Law 

Otto Kirchheimer and 
Franz Neumann 


Edited by Keith Tribe 
1987, 224pp. $37.95 cloth 


Judging the World Court 


Thomas M. Franck 
1986, 112pp. $8.50 paper 
Priority Press Publications 


Law, Socialism and 
Democracy 


Paul Q, Hirst 
1986, 200pp. $29.95 cloth, $11.95 


paper 


Allen & Unwin 


An Unwin Hyman Company 
8 Winchester Place 
Winchester, MA 01890 


Cumulative Index to 
American Journal of International Law 
and Proceedings of ASIL 1971-1980 


This new Index provides ready access to all of the important documentary, judicial 
and commentarial material contained in the Journal and Proceedings for the years 
1971 through 1980. It is the key to much of the most important literature of the 
last decade on international law. For all concerned with international law and relations, 
the new Index is unquestionably an indispensable source tool. ($32.00) 

American Journal of International Law 

2223 Massachusetts Avenue, N. W. 

Washington, D. C. 20008 


Please enter an order for - copy/copies of the Cumulative Index to AJIL and 
the ASIL Proceedings for the years 1971-1980. ($32) 
Check enclosed O 





Please bill O 


Pewoesr et en tr ew ae ae ea sees oeee tee eed see ene amraenwaeeeereseeese eee ehh H te Goceeeseewraseseneevyaeeeeeeesesseaeonresna 


(state or country) (zip code) 


(Make checks payable to the American Society of International Law) 


Law and Justice 


in Contemporary Yemen: 
People’s Democratic Republic of Yemen 
and Yemen — Republic 


S.H. AMIN 


LLB, LL.M., Ph.D., FIA 
Reader and Professor Associate of Law 
at Glasgow College of Technology (Scotland) 


Foreword by: 


The Rt. Hon. Lord Campbell of Alloway 
One of Her Majesty’s Counsel 


Law and Justice in Contemporary Yemen is a fascinating exposition of the current 
legal developments in two of the least-known developing countries. Written by 
Dr. S. H. Amin, an acknowledged authority on Islamic and Middle Eastern law, this 
volume examines the political, legal and economic structures of both the People’s 
Democratic Republic of Yemen (South Yemen) and the Yemen Arab Republic 
(North Yemen). 

Revealing an immense scholarship, Law and Justice in Contemporary Yemen explains 
a wide range of issues of legal, international, political, commercial and historical 
interest. The first book to be published on this topic, this clearly written volume gives 
an expert account of the constitutional and administrative system, legal reform, 
economic development and social change in both North and South Yemen. 


Law and Justice in Contemporary Yemen has an inter-disciplinary and comparative 
nature. The emphasis is placed on a comparison of the opposing policies pursued by 
the Communist South Yemen with the policies of the conservative North Yemen. 
This book is the definitive and authoritative account of the legal system, economic 
structure and political regime of the two Yemens as they stand today: 


Published in August 1987 
ISBN: 0-946706-36-0 
Price £18.75 (US $25.00) 


Published by 


ROYSTON LIMITED 
Royston House, 

10 Crown Road North 
Glasgow G12 9DH 
Scotland, 

United Kingdom 


Your guide to resolving problems in 
international trade transactions... 


SCHMITTHOFF’S EXPORT TRADE 
The Law & Practice of International Trade 
Eighth Edition 
by Clive M. Schmitthoff 


SCHMITTHOFF’S EXPORT TRADE covers the whole field of 
the law and practice of international trade. This is a lively and 
active branch of business activity in which changes constantly 
occur. These features are reflected in this new edition. 
Comprehensive coverage of the subject is provided in eight parts: 


e The International Sale of Goods 

e Marketing Organization Abroad 

e Finance of Exports 

Insurance of Exports 

Transportation of Exports 

Matters Incidental to Exports 
Construction and Long Term Contracts 
Customs Laws 


You will find here ue guidance in understanding the 
complex and multiform nature of international trade. 


Stevens & Sons England 
1420-46640 1986 689 pages 
hardcover ` $65.00 


Available in North America from Carswell Legal Publications. 


30-DAY FREE EXAMINATION 


[J Please send me SCHMITTHOFF’S EXPORT TRADE, Eighth Edition for a 30-day free 
examination. (L420-46640 $65.00) 

C Please send me more information on this title. 

C] Please ask your Sales Representative tocall meat 


Name 

Address 

C —— ee serene. ec 

Zip COGE oousi aa Phone No: 


Law Publishers since 1864 G A RS WE LL 


Ordering Address: P.O. Box 2205, Buffalo, New York 14240-9867 
Or call us collect at 1-(416)-291-8421 


Price subject to change without notice. 10/87 


IN Transnational 





HUMANITARIAN 
INTERVENTION: 

An Inquiry into Law and 
Morality 


By Fernando R. Teson 
4987. 240 pp. ISBN 0-9441320-38-3. 
$50.00. 


The first comprehensive book on 
this fopical and controversial 
subject. The book's detailed philo- 
sophical underpinnings of nonin- 
tervention and state sovereignty 
make It indispensable reading for 
International lawyers, political sel- 
entists, and philosophers. 


THE INTERNATIONAL 


COURT OF JUSTICE ATA 


CROSSROADS 

Edited By Lor! Fisler Damrosch 
Published under the Auspices of 
the American Society of Interna- 
tional Law 

4987, 539 pp. ISBN 0-941 320-46-4, 
$67.50. 


The first comprehensive study 
since the Nicaragua Case of the 
issues confronting governments in 
reexamining the scope of thelr 
consent to the Court's Jurisdiction. 


To order: 


Transnational Publishers Inc. 


P.O, Box 7282 
Ardsley-on-Hudson, NY 10503 
Phone: 914-693-0089 





LAW AND FOREIGN 
POLICY IN 
INTERNATIONAL 


AVIATION 

By Paul Stephen Dempsey 

4987, 488 pp. ISBN 0-9441320-34-0. 
$65.00. 


Provides an historical, legal, 
political and economic analysis of 
regulation and deregulation in 
International aviation with an 
emphasis on markets involving 
the U.S. and Europe. 


INTERNATIONAL LAW: 


Process and Prospect 

By Anthony D'Amato 

1987. 256 pp. ISBN 0-941320-35-9. 
$45.50. 


Anthony D'Amato Is one of the 
most original thinkers currently at 
work In the field of international. 
law. This wide-ranging volume 
wonderfully displays D'Amato’s full 
range of talents, especially his 
uncanny ability to look ata 
familiar problem from a com- 
pletely fresh and Illuminating 
perspective. 

Richard A. Falk, 
Albert G. Milbank Professor of 
International Law and Practice, 
Princeton University 


This book Is a significant Juris- 
prudential achievement. It 
secures D'Amoato's reputation as 
one of the most important interna- 
tional law theorists today. 

John Norton Moore, 
Walter L. Brown Professor of Law, 
University of Virginia 


Must Reading... 


Vol. 13, No. 9 September 


a ee ee 


INTERNATIONAL LAW & 
TRADE PERSPECTIVE 
THE CONGRESS 


Foreign Relations Authorization Act ' 
The ABM Treaty Interpretation Resolution 
H.R. 3 Trade Subconferences . . . 


THE COURTS 


The "In" Porters, S.A. v. Hanes Printables, Inc. 
Baglab Limited v. Johnson Matthey Bankers Limited 
Zernicek v. Brown & Root, Ine. : š ; 


THE LEGAL PERIODICALS 


Active Defense State Military ea ca 
to International Terrorism 
Settlement of the Question of Hong "Kong . . 
Terrorism, Insurgency and Geopolitics: 
The Errors of U.S. Foreign Policy A 
The Response of the "Escape Clause” of the GATT and 
Section 201 of the Tariff and Trade Act of 1974 
to the Needs of Developing Countries . . 
The Future of International Commercial Arbitration: 
A Single Transnational Institution? . r 
The Future of Multilateralism and Efforts 
to Combat International Terrorism 3 ‘ 
Input Dumping and Upstream Subsidies: 
Trade Loopholes Which Need Closing 
Civil Remedies for Uncivil Wrongs: Combating Terrorism 
Through Transnational Public Law Litigation . : 
Private International Law in the People’s Republic 
of China: Principles and Procedures : ; 
Topic Issue - Intervention . : . 
New Student Internationai Law Journal i : 
Contents of Journals Received e . . 


NOTABLES 


Treaty Interpretation - Theory and Reality 

Antidumping and Countervailing Duties and the GATT 1 
An Evaluation and a Proposal for a Unifted 
Remedy for Unfair International Trade . : 

Annotation - Right to Asylum Notice : . 


Copyrigia © 1987 by INTERNATIONAL LAW & TRADE PERSPECTIVE 
P.O. Box 27495 
Washington, D.C. 20038 


——EVERY MONTH=——. 
$150.00—PER YEAR 


A tradition of excellence continues... 





OCEANA'S WORLD OF 
INTERNATIONAL BUSINESS & TRADE 


LAW AND PRACTICE OF UNITED STATES 
REGULATION OF INTERNATIONAL TRADE 


Charles R. Johnston, Jr. 
Leading international trade specialists offer their knowledge and know-how of the 


more prevalent federal laws concerned with import and export trade with the U.S. 
1 binder looseleaf - $175.00 


CUSTOMS LAW AND ADMINISTRATION, 3rd edition 


Ruth L. Sturm 
is essential coverage reflects the newer experience of the U.S. Court of International 


rade as well as the pertinent aspects of traditional customs law. In addition to basic 
coverage, there is a binder of Statutes and one of Customs Service Decisions. 
4 binders looseleaf - $400.00 


UNITED STATES INTERNATIONAL TRADE REPORTS, New Series 


Edwin S. Newman & Eugene M. Wypyski 
cluded are the decisions of the Court of International Trade from 1985, decisions o 


the Court of Appeals for the Federal Circuit, and the acclaimed "Finding Tools” that 
permit ready access to the cases. 
2 binders looseleaf - $200.00 


W AND PRACTICE UNDER THE GATT 


of. Kenneth R. Simmonds; Brian H.W. Hill 
Starting with the basic GATT documents, this service includes documentation from the 


Uruguay Round and analyses of the U.S. and EC positions. 
1 binder looseleaf - $100.00 


EC-US TRADE RELATIONS 
An audio cassette program from Condyne/The Oceana Group, developed from the 1987 


oston conference sponsored by the American Society of International Law and The 
Oceana Group. 4 tapes $75.00 (please order from Condyne): 


TRANSNATIONAL CONTRACTS: APPLICABLE LAW & 
SETTLEMENT OF DISPUTES (A Study of Conflict Avoidance) 


George R. Delaume 
A comprehensive treatment of the issues confronting the practitioner when he 


attempts to anticipate conflict problems. A separate binder on "Law and Practice" 
serves as an up-to-date sourcebook and a "how-to" text. 
6 binders looseleaf - $600.00; "Law & Practice" binder only - $125.00 


ae 
rare ate 


SES 
Da 


a 
Ser 


Ooo 


¢ 
x 
Sa) . RK o 
. ta 
Y p 
s Dae 
f 5 


aie Setoleteeae ATTAT ASA, 


* 
a! 
atatea n y! 
5 
nee > > Par oe ee 

ath ag 5 





The World In Your Hands 


Waited Nations Publications are the 
cefinitive resource for international 


lawyers. 


G2neral Sources 


Etatistical Yearbook 
Iszued since 1949. Possibly the most complete 
sctistical reference book in existence, this Year- 
krok provides a wealth of statistical data for more 
tain 270 countries and territories on economic 

ai social subjects, including population, agricul- 
ta~e, manufacturing, construction, transport, 
canmodity import/export trade, balance of pay- 
m=nts, national income, education and culture. 
Sxtistics are presented on an internationally 
comparable basis using overall world summary 
tzbles and more detailed tables with data by 
cuintry. 

izest issue: 1983-84 l 

FE 85.XVIL1 (ISBN: 92-1-061103-9) $70.00 (Hard) 
FE 85.XVIL.1 (ISBN: 92-1-061104-7) $60.00 (Soft) 
Treaties 

Laited Nations Treaty Series 

E7zry treaty and international agreement entered 
irb by any Member State of the United Nations is 
plished in the Treaty Series. This series which 
basan in 1946/47 continues the League of Nations 
T-eaty Series which dates back to 1921. 
L=vest issue: 


Sea Law 


Laited Nations Convention 

ox: the Law of the Sea 

Ts volume creates a new record in legal history 
cavering every aspect of the uses and resources of 
tke sea. It shows the concern to agree on new ways 
o` peaceful coexistence by the international com- 
iccnity. Contains background material on the 

Cn ference as well as the official Text of United 
Nazions Convention on the Law of the Sea with 
Acmexes and an Index. 

E53.V.5 (ISBN: 92-1-133243-5) $12.95 


Tie Law of the Sea: Multilateral Treaties 
Relevant to the United Nations Convention 
ox -the Law of the Sea. 

ES5.V.11 (ISBN: 92-1-133273-7) 


In-ernational Business/Trade 


Uxited Nations Commission on Interna- 
tiznal Trade Law Yearbook 

Araual Issues since 1968. 

Included are studies and reports on international 
tradė contracts, international payments, interna- 


$22.00 


$14.50 





tional commercial arbitration and conciliation, the 
new international economic order, transport law 
and activities of other organizations. 
Latest issues: 1984 

E.86.V.2 


(Vol.XV) 


(ISBN: 92-1-133275-3) $38.00 


Transport of Dangerous Goods 
Recommendations covering classification and 
definitions of classes, listing of the principal dan- 
gerous goods, packaging marking, labelling, 
placarding and shipping documents. Invaluable 
handbook for carriers, consignors and inspection 
authorities. 

Fourth revised edition 1986. 
E.86.VHI.3 (ISBN: 92-1-139022-2) 


The CTC Reporter 
A periodical devoted to transnational corporations 
and related research. Topics include: restrictive 
practices, transfer of technology, standards of 
accounting and reporting, etc. Two issues per year, 
plus one complementary yearly report. 

Back issues available. 
Annual subscription: 
Single issue: 


$40.00 


(ISSN: 0255-4216) $20.00 
$ 9.00 


Put a world of pertinent information at your 
fingertips. Order several titles from UNITED 
NATIONS PUBLICATIONS for your interna- 
tional law library today. Use the convenient 
order form to order your FREE copy of our 
complete catalog of over 120 law titles, too. 


United Nations 
a a 


New York, NY 10017 


Palais des Nations 
1211 Geneva 10, Switzerland 





Available 
NOW 


Cumulative Index to 


American Journal of International Law 
and Proceedings of ASIL 1971-1980 


This new Index provides ready access to all of the important 
documentary, judicial and commentarial material contained in 
the Journal and Proceedings for the years 1971 through 1980. It 
is the key to much of the most important literature of the last 
decade on international law. For all concerned with international 
law and relations, the new Index is unquestionably an indis- 
pensable source tool. 


$30.00, plus $2.00 postage /handling 


PLEASE PLACE YOUR ORDER NOW 


American Journal of International Law 
2223 Massachusetts Avenue, N. W. 
Washington, D. C. 20008 


Please enter an order for copy/copies of the Cumulative Index 
to AJIL and the ASIL Proceedings for the years 1971-1980. 


Check enclosed O Please bill [J 


(state or country) (zip code) 


(Make checks payable to American ‘Society of Internationa! Law) 





Join— | 


THE AMERICAN SOCIETY 
OF INTERNATIONAL LAW 


Society membership includes: 


e four issues each year of the most distinguished journal in the field, THE - 
AMERICAN JOURNAL OF INTERNATIONAL LAW. 


the Society’s NEWSLETTER. 


the opportunity to buy other Society publications at reduced prices, such 
as the valuable bimonthly documentary, INTERNATIONAL LEGAL MA- 
TERIALS, the PROCEEDINGS of the Society’s Annual Meeting, and 
books published under Society auspices. 


the opportunity to participate in significant, Society-sponsored meetings 
(the Annual Meeting, regional meetings, study panels). 


occasion to join with others in contributing to the development of in- 
ternational law through the Society’s wide-ranging studies and publi- 
cations. 


If you wish to join the Society, please clip out an application form and mail it, 
together with your check, to Membership, American Society of International 
Law, 2223 Massachusetts Avenue, N.W., Washington, D. C. 20008. You will 
receive the AJIL and Newsletter for the current year. 


If your institution wishes to subscribe to AJIL or ILM, please so indicate below. 


NONMEMBER SUBSCRIPTIONS 
] AJIL (add $4.00 if outside U.S.) 2.2.0... 0.00 cece ee eee $ 50 
] Proceedings (add $1.00 if outside U.S.) ......000.00...00.0.. $ 15 


] International Legal Materials (add $5.50 if outside U.S.) .... $ 100 


AMERICAN SOCIETY OF INTERNATIONAL LAW 
2223 MASSACHUSETTS AVENUE, N.W., WASHINGTON, D.C. 20008-2864, (202) 265-4313 
Be sure to check membership type on reverse side. 


Member, U.S. Bar? State: 


School, Firm or Other Affiliation: —————-———— —— 
(name & address) 


Year. 











Name (please print) 
Mailing Address 
Street, P.O. Box, etc. 


City, State, Zip Please start my membership January 1, ______.. 
Membership is on a calendar year basis, and includes 
the Journal and the Newsletter. Check below for special 


rate on Proceedings or International Legal Materials. 


Country Phone 


O Proceedings of the Annual Meeting, at $15. 
D International Legal Materials. Subscription at special member rate of $50 (plus $5.50 for mailing outside 
U.S.A.) for six issues per year. 


VERIFICATION OF STUDENT STATUS. I hereby certify that the above applicant is regularly registered in 
School: Completion year: 


Signed Title CdD attr 


$d Amount Enclosed (U.S. Dollars) Signature 


AMERICAN SOCIETY OF INTERNATIONAL LAW 
2223 MASSACHUSETTS AVENUE, N.W., WASHINGTON, D.C. 20008-2864, (202) 265-4313 
Be sure to check membership type on reverse side. 


Member, U.S. Bar? State: Year. 











Name (please print) 
School, Firm or Other Affiliation: 


Mailing Address (name & address) 


Street, P.O. Box, etc. 
City, State, Zip Please start my membership January 1, ——. 
Membership is on a calendar year basis, and includes 


the Journal and the Newsletter. Check below for special 
rate on Proceedings or International Legal Materials. 


Country Phone 


O Proceedings of the Annual Meeting, at $15. 


C International Legal Materials. Subscription at special member rate of $50 (plus $5.50 for mailing outside 
U.S.A.) for six issues per year. 


VERIFICATION OF STUDENT STATUS. I hereby certify that the above applicant is regularly registered in 


School: Completion year: 
Signed___ Title Date 
$ Amount Enclosed (U.S. Dollars) Signature 


AMERICAN SOCIETY OF INTERNATIONAL LAW 
2223 MASSACHUSETTS AVENUE, N.W., WASHINGTON, D.C. 20008-2864, (202) 265-4313 


Be sure to check membership type on reverse side. 
Member, U.S. Bar? State: 


School, Firm or Other Affiliation: o =ć —ć -7 
(name & address) 


Year 











Name (please print) 
Mailing Address 
Street, P.O. Box, etc. 


City, State, Zip Please start my membership January 1, ——. 
Membership is on a calendar year basis, and includes 
the Journal and the Newsletter. Check below for special 


rate on Proceedings or International Legal Materials. 


Country Phone 


O Proceedings of the Annual Meeting, at $15. 


O International Legal Materials. Subscription at special member rate of $50 (plus $5.50 for mailing outside 
U.S.A.) for six issues per year. 


VERIFICATION OF STUDENT STATUS. I hereby certify that the above applicant is regularly registered in 


School: Completion year: 
Signed Tite Cd atte 





Wiebe up rar Urs Check one)” 


D Regular Merabership: 


$70 a year. P2-sons, regardless of nationality or profession, 
resident in a nember country of the OECD (see below). 


D Special Membership: 


$30 a year. P2-sons not resident in a member country of the 
OECD (see below). 


D Intermediate Membership: 


$30 a year. P2-sons who are under 30 years of age at the time 
of applicatio for membership may be Intermediate Members 
for the first twee consecutive years of membership. 

Date of Birtr 


D Student Membership: 


$20 a year, and certification of student status (see form on 
reverse). 


The member cantries of the OECD are Australia, Austria, 
Belgium, Canada, Denmark, Federal Republic of Germany, 
Finland, France, Greece, Iceland, Ireland, Italy, Japan, 
Luxembourg, Netherlands, New Zealand, Norway, Portugal, 
Spain, Sweden Switzerland, Turkey, United Kingdom, United 
States. 


"Includes $30 æbcation for The American Journal of International 
Law 


Membezship Status (Check one)* 


O Regular Membership: 


$70 a year. F=sons, regardless of nationality or profession, 
resident in a member country of the OECD (see below). 


O Special Mensership: 


$30 a year. Fersons not resident in a member country of the 
OECD (see below). 


D intermediat2 Membership: 


$30 a year. Fersons who are under 30 years of age at the time 
of applicaticr for membership may ‘be Intermediate Members 
for the first tree consecutive years of membership. 

Date of Birth 


D Student Mexbership: 


$20 a year, ard certification of student status (see form on 
reverse). 


The member cctntries of the OECD are Australia, Austria, 
Belgium, Canala, Denmark, Federal Republic of Germany, 
Finland, France, Greece, Iceland, Ireland, Italy, Japan, 
Luxembourg, Metherlands, New Zealand, Norway, Portugal, 
Spain, Sweder, Switzerland, Turkey, United Kingdom, United 
States. 


*Includes $30 Location for The American Journal of International 
Law 


Sy cy es es ey ey ee, ee ee ee ee eee ee 


Membership Status (check one)* 


O Regular Mexbership: 
$70 a year. Fersons, regardless of nationality or profession, 
resident in nember country of the OECD (see below). 
D Spécial Membership: 
$30 a year. T'ersons net resident in a member country of the 
OECD (see >2low). 
O Intermediat Membership: 
$30 a year. P'crsons who are under 30 years of age at the time 
of applicaticc for membership may be Intermediate Members 
for the first -aree consecutive years of membership. 
Date of Birti — ——— — ————————— 
O Student Membership: 


$20 a year, exd certification of student status (see form on 
reverse). 


The member ceantries of the OECD are Australia, Austria, 
Belgium, Cana=a, Denmark, Federal Republic of Germany, 
Finland, France Greece, Iceland, Ireland, Italy, Japan, 
Luxembourg, Ketherlands, New Zealand, Norway, Portugal, 
Spain, Sweden, Switzerland,,Turkey, United Kingdom, United 
States. 


O Contributing Membership: 
$100 a year. 

O Supporting Membership: 
$200 a year. 

Annual Patron: 


$500 a year. Any individual or organization eligible for 
membership may become an Annual Patron for a contribution 
of at least $500. 


O Retired Membership: 
$25 a year. Persons who are age 70 and older, and retired. 
O Corporate Membership: 


$1,500 a year. Any corporation, partnership, association, or 
other organization acceptable to the Executive Council is 
eligible for Corporate Membership. 


O Life Membership: 
$1,000 payment. 
O Patron: 
One-time contribution of $5,000. 


O Contributing Membership: 
$100 a year. 

O Supporting Membership: 
$200 a year. 

D Annual Patron: 


$500 a year. Any individual or organization eligible for 
membership may become an Annual Patron for a contribution 
of at least $500. 


O Retired Membership: 
$25 a year. Persons who are age 70 and older, and retired. 
O Corporate Membership: 


$1,500 a year. Any corporation, partnership, association, or - 
other organization acceptable to the Executive Council is 
eligible for Corporate Membership. 


O Life Membership: 
$1,000 payment. 
O Patron: 
One-time contributicn of $5,000. 


D Contributing Membership: 
$100 a year. 

O Supporting Membership: 
$200 a year. 

O Annual Patron: 


$500 a year. Any individual or organization eligible for 
membership may become an Annual Patron for a contribution 
of at least $500. 


O Retired Membership: 
$25 a year. Persons who are age 70 and older, and retired. 
O Corporate Membership: 


$1,500 a year. Any corporation, partnership, association, or 
other organization acceptable to the Executive Council is 
eligible for Corporate Membership. 


O Life Membership: 
$1,000 payment. 
D Patron: 
One-time contribution of $5,000. 


Announcing 


The Laws of Scotland 


Stair Memorial Encyclopedia 
25 volumes 


The first comprehensive statement of Scots 
law in more than fifty years, scheduled for 
completion in 1990. 


This new. Encyclopedia provides annotated 
Narrative organized into more than 130 titles, 
alphabetically arranged, covering subjects ranging 
from accountants, accounting and auditors to wills 
and successions. Issued at the rate of 
approximately five volumes per year, individual 
volumes are fully indexed, complete with tables of 
Statutes, statutory-instruments and cases. Supplied 
as and when published, invoiced upon shipment, 
at approximately $195 per volume. Volumes 1, 2, 
5, 9 and 22 available 1987. 


Published jointly by The Law Society of Scotland 
and Butterworths/London. 


a 


Hy Butterworths 


U.S. Customer Service Center 
80 Montvale Avenue, Stoneham, MA 02180 (617) 438-8464 


Prices and other details subject to change without notice. 


LEGAL PROBLEMS OF 
INTERNATIONAL ORGANIZATIONS 


Felice Morgenstern, C.B.E. 


formerly Deputy Legal Adviser of the International Labour Organisation 


An examination of some of the principal legal issues of modern” 
aternational organization as seen by an author with outstanding practical 
~xperience in the subject. The depth, practicality and range of this study 
rakes it essential reading for all who are concerned with the law and 
‘peration of international institutions. 


-54pp. including Index and Table of Cases , 
werice: Hardback £20.00 (US$36.00) ISBN 0 906496 24 | 


RECOGNITION AND 
THE UNITED NATIONS 


John Dugard, LL.D. (Cantab.) 


Director of the Centre of Applied Legal Studies 
University of Witwatersrand 


Recognition — a central and controvérstal topic of international law — 
has traditionally bécn a matter far unilateral decision by States. In recent 
rars, however; colleetive ‘décision- making within the United Nations, by 
way of admissign of Membggs or, resolutions calling for non-récognition, 
has assumed increasing a This development — and the associated 
enplication of the corttepts of peremptory norms of international law and jus 
(gens — are examirted Jn this book, drawing for the first time upon a 
senificant body of United Nations practice. 





_ As8pp. including Index and Table of Cases : 
E -ice: Hardback £27.00 (US$48. 00) ISBN 0 949009 00 8 


JR MAIL POSTAGE £5.00 (US$8.00) 
Order from any bookshop or direct from 


GROTIUS PUBLICATIONS LIMITED 
P.O. Box 115, CAMBRIDGE CB3 9BP, ENGLAND 


